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JOAN M. FISHER 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
201 North Main Street 
Moscow, Idaho 83843 
Telephone: 208-883-0 180 
Facsimile: 208-882- 1492 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER 
Gene Francis Stuart, 
1 CAPITAL CASE 
Petitioner, 1 
1 
VS. CASENO. -(-: * - ' ' - ) > /  -/ 
STATE OF IDAHO, and 1 
TOM BEAUCLAIR, Director, Idaho ) PETITION FOR POSTCONVICTION 
Department of Correction, and RELIEF AND PETITION FOR WRIT 
GREG FISHER, Warden, Idaho 1 OF HABEAS CORPUS 
Maximum Security Institution. 
1 
Respondent. 
Gene Francis Stuart ("Petitioner") asks this Court to enter an order granting 
postconviction relief andlor a writ of habeas corpus. This petition is brought pursuant to I.C. 
$8 19-27 19, 19-490 1 et seq., and 19-420 1 et seq., and the Idaho Constitution, Article 1, Sections 
$8 1 (right to defend life and liberty), 2 (equal protection), 3 (United States Constitution as 
supreme law of the land), 5 (right to habeas corpus), 7 (right to jury trial), 13 (rights to speedy 
trial, compulsory process, personal presence, counsel, and due process, and right against self- 
incrimination), 16 (prohibition against ex post facto laws), 18 (freely and speedily administered 
justice), and the United States Constitution, Article 1, Section 9 (right to habeas corpus), and the 
Fourth, Fifth, Sixth, Eighth and Fourteenth Amendments to the United States Constitution. 
I. BACKGROUND 
1. Petitioner is currently being held by the State of Idaho at the Idaho Maximum 
Security Institution in Boise, Idaho. 
2. The name and location of the Court which imposed judgment and sentence on the 
jury verdicts under attack are the Second Judicial District Court of the State of Idaho, in and for 
the County of Cleanvater, Hon. Andrew Schwam, presiding, in Orofino, Idaho. 
3. Petitioner was initially charged by a criminal complaint, filed September 2 1, 
198 1, in the District Court of the Second Judicial District of Idaho (Cleanvater County), alleging 
injury to a child in violation of Idaho Code 5 18- 150 1. The complaint case was filed by the court 
clerk under case number 8458. Petitioner was arraigned on that complaint on September 21, 
198 1. During his September 2 1 arraignment, Petitioner requested orally and in writing that he be 
represented by counsel. The court denied Petitioner's request. 
4. On October 1, 198 1, Petitioner was charged by criminal complaint with first 
degree murder by torture. The complaint was filed under case number 8495. The court set 
November 25, 198 1, for the date of arraignment on the information. 
5. On October 2, 198 1, the court dismissed the injury to child complaint, case 
number 8458. 
6. On October 13, 198 1, twenty-four days after Petitioner's arrest, counsel was 
appointed to represent him. 
7. A preliminary hearing was conducted in case number 8495 on November 2 ,3 ,4 ,6  
and 10, 198 1. An order dated November 10 and filed on November 2 1, 198 1, directed that 
Petitioner be bound over to the District Court on the first degree murder charge. 
8. On November 25, 198 1, a prosecutor's information charging Petitioner with first 
degree murder by torture was filed in case number 8495. At his November 25, 1981, 
arraignment on that information, Petitioner pleaded not guilty. 
9. On February 10, 1982, the prosecution was allowed to file an amended 
information charging Petitioner with first degree murder (Idaho Code $9  18-400 1 & 4003) and 
being a persistent offender (Idaho Code 9 19-25 14). 
10. On August 12, 1982, the trial court denied Petitioner's request for defense 
investigative resources and directed that the defense counsel try to contact witnesses first by 
telephone and that he provide identifying information to local law enforcement authorities so 
they could locate the potential defense witnesses. On August 25, 1982, the trial court granted 
Petitioner $300--the only resources the court provided Petitioner for investigation, unless 
directing local law enforcement officials to locate for Petitioner identified defense witnesses 
somehow counts-for defense counsel to travel to Seattle in an effort to contact witnesses already 
identified. 
1 1. On October 14, 1982, a jury returned a verdict against Petitioner, finding him 
guilty of first degree murder by torture. 
12. On December 9, 1982, the District Court filed a judgment of conviction 
sentencing Petitioner to death. 
13. Petitioner's conviction and death sentence were affirmed by the Idaho Supreme 
Court on May 3,1985. State v. Stuart, 715 P.2d 833 (Idaho 1985). The Idaho Supreme Court 
later granted Petitioner's motion for rehearing. On February 20, 1986, that court issued an order 
adhering to its original opinion. a. In a twenty-nine page opinion, Justice Bistline dissented 
from the majority opinion. No petition for writ of certiorari was filed with the United States 
Supreme Court. 
14. On June 3, 1986, Petitioner filed a Petition for Postconviction Relief in the 
Second Judicial District Court of Idaho, Clearwater County, pursuant to Idaho Code 9 19-490 1. 
Petitioner alleged, in part, that newly discovered evidence showed the existence of mitigating 
circumstances critical to a reliable determination of, among other things, Petitioner's culpability 
and that the trial court had illegally precluded the defense from conducting an adequate 
investigation. On May I 1, 1987, Judge Schilling denied the petition for, among other reasons, 
Petitioner's purported failure to raise an issue of material fact. On March 12, 1990, the Idaho 
Supreme Court issued an opinion affirming the lower court's decision. Stuart v. State, 1990 WL 
25768 (1990). Then, on rehearing, on October 16, 1990, the Idaho Supreme Court withdrew its 
March 12 opinion and issued a substitute decision affirming the denial of postconviction relief. 
Stuart v. State, 801 P.2d 1216 (Idaho 1990). 
15. On September 12, 1988, Petitioner filed his Second and Subsequent Petition for 
Postconviction Relief in the Second Judicial District Court of Idaho, Clearwater County, 
pursuant to Idaho Code $19-4901. Petitioner alleged, among other things, that the prosecution 
obtained information critical to the prosecution of this case by monitoring attorney-client 
privileged conversations, in violation of the Fourth, Fifth, Sixth, and Fourteenth Amendments to 
United States Constitution, and that the illegal monitoring required that he be granted relief from 
his conviction and sentence. On March 28, 1990, Judge Schilling entered an order finding that 
there was no material issue of fact warranting an evidentiary hearing and denying and dismissing 
the Second and Subsequent Petition for Postconviction Relief. Subsequently, the Idaho Supreme 
Court reversed Judge Schilling's order and remanded the case for (1) an evidentiary hearing and 
(2) a determination whether the state had recorded Petitioner's attorney-client conversations and, 
if so, whether Petitioner's constitutional rights were thereby violated. Stuart v. State, 801 P.2d 
1283, 1286 (Idaho 1990). 
16. On remand, Judge Schilling found it "probably to be true ....[ that] none of Mr. 
Stuart's telephone calls with his attorneys (including Mr. Matson) were monitored or recorded" 
and ruled that the Second and Subsequent Petition for Post-Conviction Relief should be denied. 
Memorandum Decision on Remand at 33 (6110192). 
17. On appeal, the Idaho Supreme Court found that the destruction of phone logs was 
attributable to the Clearwater County Sheriffs Office in violation of Mr. Stuart's right to due 
process. Stuart v. State, 907 P.2d 783, 791, rehearing denied (Idaho 1996). It also found that 
the prosecution acted in bad faith by withholding evidence of Petitioner's recorded 
conversations. I_d. at 793. The Supreme Court again remanded, this time with instructions that 
the court below (1) determine what inference should be drawn regarding the contents of the 
phone logs and (2) reweigh the evidence to decide whether the state had recorded attorney-client 
privileged conversations. 
18. On remand, Judge Schilling entered an order finding that "Petitioner has proved 
by a preponderance of the evidence that his attorney-client conversations were monitored and/or 
* recorded." Opinion And Order On Remand at 9 (816198). Subsequently, he determined that the 
prosecution independently obtained from other sources the information gained from those 
recordings. Findings of Fact, Conclusions of Law and Decision at 26 (5/23/00). Additionally, 
the court found that the prosecution would have inevitably obtained through other sources the 
information obtained from the recordings. Id. at 26-27. Finally, the court found that even if the 
prosecution used testimony obtained through exploiting the illegal monitoring of Petitioner's 
attorney-client communications, the nexus between that illegality and the testimony was 
sufficiently attenuated that suppression would have been unwarranted. The court determined that 
the Second and Subsequent Petition for Post Conviction Relief should be dismissed. a. at 29. 
19. On December 4,200 1, the Idaho Supreme Court affirmed the lower court's 
rulings. Stuart v. State, 36 P.3d 1278 (2001). 
20. Robert Kinney was appointed to represent Petitioner on October 13, 198 1, and 
continued that representation through guilt and sentencing phase trial proceedings, direct appeal 
and several state postconviction proceedings until November 9, 1995. On that date, Mr. Kinney 
withdrew from proceedings pending under Idaho Supreme Court docket number 20060 and Scott 
Chapman was appointed as substitute counsel in those proceedings. On March 1 1,1996, Mr. 
Kinney withdrew from proceedings pending under Idaho Supreme Court docket 2 1684 and Scott 
Chapman was appointed as substitute counsel in those proceedings. 
2 1. On June 24,2002, Petitioner filed with the United States District Court for the 
District of Idaho a Petition For Writ Of Habeas Corpus seeking both guilt/innocence and 
sentencing relief on various grounds. That matter is pending. 
* 22. On August 2,2002, Petitioner filed with this Court a Petition For Post-Conviction 8 
Relief Andlor Writ of Habeas Corpus seeking relief in light of Ring v. Arizona, 122 S.Ct. 2428 
(2002). On that same day, Petitioner also filed with this Court a Motion To Correct Illegal 
Sentence, To Vacate Sentence Of Death And For New Sentencing Trial seeking relief in light 
u. Both actions are pending. 
11. GROUNDS FOR RELIEF 
Broadly stated, Petitioner seeks relief on three grounds. First, the prosecution engaged in 
egregious misconduct through its manipulation of state witnesses and their testimony. Second, 
the prosecution withheld critical mitigating information from defense counsel and the court. 
Third, prior counsel rendered ineffective assistance of counsel in numerous ways. 
A. THE PROSECUTION ENGAGED IN EGREGIOUS MISCONDUCT IN 
VIOLATION OF MR. STUART'S RIGHTS TO DUE PROCESS AND 
RELIABLE SENTENCING AS GUARANTEED BY THE EIGHTH 
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION AND THE IDAHO CONSTITUTION, ARTICLE 1, 
SECTION 13. 
23. The prosecution violated Mr. Stuart's rights to due process and reliable sentencing 
by engaging in egregious misconduct in violation of the Eighth and Fourteenth Amendments to 
the United States Constitution and the Idaho Constitution, Article 1, Section 13. Nauue v. 
Illinois 360 U.S. 264 (1959); Moonev v. Holohan, 294 U.S. 103 (1935). 
-7 
Facts Supporting the Claim 
24. The prosecution advised at least one witness not to say that Mr. Stuart suffered 
fkom mental health difficulties. Appendix A at 7 6  (Statement of Theresa Jo ~acobson).' 
25. The prosecution was aware that before testifying at the preliminary hearing, state 
witnesses were ingesting small tab pills which purportedly had a calming effect. See Appendix 
Aa t78 .  
26. The prosecution encouraged its prior bad acts witnesses to exchange their 
anticipated testimony by (a) housing them in the same small hotel for the preliminary hearing, (b) 
housing them in the same small hotel for the trial, and (c) bringing them into a single room 
before the preliminary hearing and failing to advise them not to exchange their anticipated 
testimony andlor failing to take adequate steps to ensure that they did not exchange such 
testimony. See Appendix A at 77, 8,9, 13. 
27. The prosecution encouraged its prior bad acts witnesses to exaggerate Mr. Stuart's 
misdeeds by providing a heightened sense of danger. They accomplished this through (a) 
supplying police presence at the witnesses' accommodations during the preliminary hearing and 
the trial, id. at 7 12 and 13, (b) relating to at least one prior bad acts witness that prosecution had 
received calls fkom community members threatening Mr. Stuart, id at para. 15, (c) compelling 
Mr. Stuart to wear leg irons at his preliminary hearing, id. at para. 10, and (d) using heightened 
security measures at trial including placing uniformed and armed police officers close to Mr. 
Stuart and requiring security checks of all who entered the courtroom, id at 16. 
'Because of their size, the Appendices are not physically attached but are being filed 
separately but together with the instant Petition and are incorporated herein by reference. 
B. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF 
COUNSEL BY FAILING TO ADEQUATELY RAISE, BRIEF AND 
ARGUE AT TRIAL AND ON APPEAL THAT PETITIONER'S 
INCULPATORY STATEMENTS WERE ILLEGALLY ELICITED 
FROM PETITIONER BY STATE AGENTS IN VIOLATION OF HIS 
RIGHTS GUARANTEED BY THE FIFTH, SIXTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION AND THE IDAHO CONSTITUTION, ARTICLE 1, 
SECTION 13. 
28. Prior counsel failed to adequately raise, brief and argue at trial and on appeal that 
Petitioner's inculpatory statements were illegally elicited by state agents in violation of his rights 
guaranteed by the Fifth, Sixth and Fourteenth Amendments to the United States Constitution and 
the Idaho Constitution, Article I ,  Section 13. At trial, the prosecution elicited law enforcement 
officer testimony describing three pretrial statements elicited ffom Petitioner. The first of those 
statements was elicited in violation of Petitioner's Fifth and Fourteenth Amendment rights to 
counsel and against self-incrimination as well as the constitutionally based protections of 
Miranda v. Arizona, 384 U.S. 436 (1966). Similarly, it was elicited in violation of Mr. Stuart's 
rights as guaranteed by the Idaho Constitution, Article 1, Section 13, and Idaho statutes. The 
remaining two statements were elicited in violation of those same rights and protections as well 
as Petitioner's Sixth and Fourteenth Amendment right to counsel. 
29. Though Mr. Stuart's three statements were obtained by violating his rights as 
guaranteed by the Idaho Constitution and the Idaho Code as well as the Fifth, Sixth and 
Fourteenth Amendments to the United States Constitution, trial counsel registered no objection 
to prosecution's eliciting law enforcement officer testimony describing those statements. Nor did 
he raise on direct appeal to the Idaho Supreme Court the claim that he was entitled to guilt phase 
relief because at trial the prosecution relied on Mr. Stuart's illegally obtained and, therefore, 
inadmissible, statements. In Carter v. State, 108 Idaho 788, 702 P.2d 826 (1985), the 1ddo  
Supreme Court reversed a voluntary manslaughter conviction, holding that trial counsel renders 
ineffective assistance of counsel where he fails to move to suppress a defendant's incriminatory 
statement elicited in violation of his Fifth and Sixth Amendment rights to counsel. Similarly, in 
the instant case prior counsel rendered ineffective assistance by failing to move to exclude at trial 
Mr. Stuart's statements and, as well, by failing to claim on direct appeal that their admission was 
reversible error. 
30. In addition to the statements described to the jury, state agents elicited other 
custodial statements from Petitioner in violation of his Fifth, Sixth and Fourteenth Amendment 
rights to counsel and the protections of Miranda. The prosecution used these statements to 
identify and locate critical prior bad acts witnesses who testified at trial. 
3 1. Prior counsel's failures constituted deficient performance, and there is reasonable 
probability that but for that deficiency the outcomes at trial and on appeal would have been 
different. 
Facts Suuuortine; The Claim 
32. On the evening of September 19, 198 1, law enforcement officers escorted 
Petitioner from the hospital to the Cleanvater County Sheriffs Office. Once there and over the 
next several hours, the officers elicited an incriminating custodial statement from Petitioner. 
I 
a 
The September 19, 198 1, Statement. 
1 33. At the start of the interrogation, the interrogating law enforcement officer advised 
Petitioner of some, but not all, of his rights as described in Miranda v. Arizona, 384 US. 436 
(1 966). In particular, Petitioner was advised: 
. . .You have the right to remain silent[.] . . . Anything you say can 
and will be used against you in a court of law[.] . . . You have the 
right to a lawyer and have him present with you before being 
questioning [sic] if you wish, do you understand this? . . . You can 
decide at any time to exercise these rights and not answer any 
questions or make any statements[.] 
A transcript of Mr. Stuart's interrogation is reproduced as Appendix I. Mr. Stuart was never 
advised that if he could not afford an attorney one would be appointed for him prior to any 
questioning if he so desired. Miranda at 479. 
34. At trial, one of the law enforcement officers who participated in Petitioner's 
interrogation described to the jury many of Petitioner's September 19 incriminatory admissions. 
35. While it is well established that there is no required form in which Miranda 
warnings must be given, each of the warnings is a "prerequisite[] to the admissibility of any 
statement made by a defendant." Miranda v. Arizona, 384 U.S. 436,476 (1966). Mr. Stuart was 
not advised in any form that if he could not afford a lawyer, one would be provided to him fiee of 
charge prior to any questioning if he so desired. Consequently, the interrogation violated his 
rights to counsel and against self-incrimination as guaranteed by the Idaho Constitution, Article 
1, Section 13, and the Fifth and Fourteenth Amendments to the United States Constitution as 
well as the constitutionally based protections of Miranda v. h z o n a ,  384 U.S. 436 (1966). 
a 36. Consequently, prior counsel's failure to move to exclude evidence of Mr. Stuart's a 
statements and his failure on appeal to seek reversal based on the admission of those statements 
was deficient. This deficient performance prejudiced Mr. Stuart by depriving him of a fair 
guiltJinnocence trial. 
The Post-September 19, 198 1 Statements. 
37. On September 21, at 10:45 a.m, 1981, a criminal complaint was filed against 
Petitioner based on the same factual nexus as the instant matter. Specifically, the complaint, 
charging injury to a child in violation of Idaho Code 18- 150 1, alleged that on September 19, 
198 1, Petitioner "did strike and hit the said Robert Miller causing unjustifiable pain, and great 
harm which caused the death of Robert Miller." 
38. At 3:30 p.m. on the same day the complaint was filed, proceedings were held 
regarding appointment of counsel for Petitioner. At those proceedings, Petitioner requested 
verbally and in writing, that the court appoint counsel. See Transcript On Appointment Of 
Attorney, reproduced as Appendix J. 
39. After Petitioner requested on September 2 1, 198 1, that counsel represent him, 
state agents initiated interrogations during which they elicited various incriminatory statements 
from Petitioner. Then-officer Rears testified at trial to advising Petitioner of his Miranda rights 
prior to interrogating him on September 24 and September 25. However, he was unable to 
recount with particularity what he advised Mr. Stuart. Instead, he testified only that he "read it 
directly off the card[.I7'Tr377. He then testified: 
I don't have a card with me but roughly you have a right to remain 
silent, anything you say will be used in a court of law, you have a 
right to an attorney before questioning is basically what it is, do 
you understand these rights. 
Tr. 378. It is readily apparent that this suffered from the same constitutional infirmity as did the 
September 19, 198 1, advice of rights. In neither case was Mr. Stuart ever advised that if he was 
unable to afford a lawyer, one would be provided free of charge prior to any questioning if he so 
desired. Further, the trial court did not appoint counsel to assist Mr. Stuart until twenty-one days 
after his arrest. Further, it is apparent that there was an insufficient showing of the advice of 
rights given Mr. Stuart. Consequently, Mr. Stuart's September 24 and 25 interrogations violated 
his rights to counsel and against self incrimination as guaranteed by the Idaho Constitution, 
Article 1, Section 13, and the Fifth and Fourteenth Amendments to the United States 
Constitution, as well as the constitutionally based protections of Miranda v. Arizona, 384 U.S. 
436 (1966). 
40. Independent of the September 24 and 25 interrogations violating Mr. Stuart's state 
and federal right against self-incrimination, however, they violated his right to counsel as 
guaranteed by the Idaho Constitution, Article 1, Section 13, and the Sixth and Fourteenth 
Amendments to the United States Constitution. "[Aln accused, ... having expressed his desire to 
deal with the police only through counsel, is not subject to further interrogation by the authorities 
until counsel has been made available to him." Edwards v. Anzona, 451 U.S. 477,484 (1981). 
Because Mr. Stuart requested counsel during his September 2 1 arraignment, the September 24 
and 25 interrogations violated his right to counsel as guaranteed by the Idaho and federal 
constitutions. 
a 41. Consequently, prior counsel's failure to move to exclude evidence of Mr. Stuart's e 
September 24 and 25 statements was deficient. Likewise, prior counsel's failure to seek reversal 
of Mr. Stuart's conviction on these grounds was deficient. 
The Preiudice 
42. According to state-elicited testimony, during the September 19 interrogation, Mr. 
Stuart made numerous incriminating statements. While the cumulative impact of the testimony 
was prejudicial, certain particular parts were prejudicial by themselves, including the following: 
A. According to the state's witness, Mr. Stuart "stated after hedging around that one 
of the reasons [the deceased's mother] left sometime in June or July was that 
because of the way he was disciplining [her] son." Tr 371. 
B. "I asked him how he disciplined since he had problems with Kathy Miller over the 
disciplining of Robert Miller, I asked him how or some of the methods he used for 
disciplining. He said that one method that he used was flipping and this had been 
done prior to the nineteenth. And that Kathy Miller had objected. By flipping he 
said he took his hand and would strike the kid in the head area above the ear 
(indicating). And I asked him what part of the hand he used, he used the inside of 
the fingers or outside, he said he would flip to the outside because the outside of 
the hand was harder than the inside of the hand ... Another method he said he used 
was that he would poke him in the chest." Tr 372. 
C. "[Mr. Stuart said that] he'd also poked him in the chest on the nineteenth of 
September, that very day. He'd done it earlier. And that somewhere earlier in the 
week is what he said. Well, I would get the impression this would be somewhere 
around the fourteenth or fifteenth of September, four or five days earlier. And I 
asked him how did that, he said he would get down on the kid's level, he would 
squat down about eye contact with the kid and strike him in the chest with the 
finger when he was talking to him. That was another method of discipline." Tr 
373. 
D. "He said he spanked the kid quite often, sometimes two or three times a week, 
depending on the action of the kid. I asked him if he were a fairly strict 
disciplinarian and he said he was. He said he had been brought up kind of a strict 
way and thought it was a good way to do it. He said that he had paddled or 
spanked Robert on the nineteenth. And he'd also had done it earlier in the week. 
And I asked him - I don't think I asked him, I think Robert Harrelson asked him 
what he used and he mentioned a spatula at that time that he used to use for 
striking and where was that, that was on the buttock." 
The state's witness testified that Mr. Stuart had explained that the reason he 
disciplined the boy was "because of what he called 'boobing'. [I [H]e said that 
[boobing] was the kind of impression I got was like sulking-when the kid cries 
it's to a point-it's beyond boobing, apparently more or less sulking-type thing or a 
very sour look on his face, that's boobing, that's the impression I got, my 
interpretation. Also, during the nineteenth of September at one point Robert 
Harrelson tallung about the kid, he might have become sick, the kid was 
complaining of a stomach ache and ... Harrelson asked ... Stuart if he had a stomach 
ache and did he poke him and at that point if I recall ... Harrelson asked him "Did 
you poke him when he had a stomach ache, is that what you're saying?'' Gene 
Stuart replied, "Yeah, that's what I'm saying." Tr 374. 
"I asked him about did he have any other children and he said he had a son. Gene 
Lee. And I asked him if he'd ever put any bruising on this other child, he said 
whenever you strike a kid you put bruises on them."Tr 375. 
"He stated that Robert Miller bruises quite easily." Id 
"I asked him if he ever took any frustration out on the kid, first he said no he 
didn't do that. I asked him - he said sometimes he would quite possibly take his 
own frustrations out on the kid." Id. 
He said he poked the deceased "somewhere around two or two-thirty in the 
afternoon ... He returned from the [Wloodlot around one o'clock and he poked the 
kid and I got the impression he fed him lunch and put him to bed." 
"He mentioned that he gave the boy - the boy was sick and that he gave C-P-R." 
Tr 377.According to the trial testimony, the deceased was alone with Petitioner 
fiom about 2:00 p.m. to about 6:00 p.m. when Petitioner carried him into a 
hospital emergency room seeking help. The deceased and the Petitioner were, 
therefore, the only two witnesses to their interaction that afternoon. Because the 
prosecution had no statement from the deceased, Petitioner was the only potential 
source of direct incriminating evidence regarding that interaction. 
There is a reasonable probability that but for prior counsel's deficient performance 
in failing to move to exclude the above described testimony, the outcomes of Mr. Stuart's 
guiltJinnocence trial and appeal would have been different. 
44. While Petitioner made incriminating admissions during the course of the 
September 19 interrogation, he did not state that he had hit the deceased earlier that day. 
Instead, Petitioner's September 19 interrogation describes a small child suddenly and without 
apparent cause becoming critically ill and a panicked adult trying to help by employing 
unspecified resuscitative measures. 
45. However, during a September 25 interrogation, a law enforcement officer elicited 
from Petitioner a detailed description of Petitioner's resuscitation efforts as well as a 
demonstration on a baby-sized mannequin. In particular, as the interrogating law enforcement 
officer explained in detailed testimony to the jury, Petitioner stated during his September 25 
interrogation that he tried to remove air from the deceased's stomach by placing his hand on the 
deceased's stomach and pushing down (as opposed to striking the stomach) and that he never 
compressed or struck the deceased's chest. See, e . L  Tr 387-89. 
46. Resuscitation efforts, especially when improperly applied, may lacerate the liver. 
Petitioner's September 19 statement is entirely consistent with the deceased's liver being 
damaged by Petitioner's having taken vigorous but improper resuscitation measures. However, 
this possible cause is inconsistent with Petitioner's September 25 statement and demonstration. 
Consequently, the September 25 statement was critical to the prosecution removing reasonable 
doubt that Petitioner's resuscitation efforts lacerated the deceased's liver, causing his death. 
a 47. There is a reasonable probability that but for prior counsel's deficient performance a 
in failing to move to exclude the above described testimony, the outcome of Mr. Stuart's 
guilt/innocence trial and appeal would have been different. 
C. THE PROSECUTION WITHHELD FROM THE DEFENSE AND THE COURT 
CRITICAL MITIGATING INFORMATION IN VIOLATION OF MR. 
STUART'S RIGHTS TO COUNSEL, DUE PROCESS AND RELIABLE 
SENTENCING AND HIS RIGHT AGAINST CRUEL AND UNUSUAL 
PUNISHMENT AS GUARANTEED BY THE SIXTH, EIGHTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION 
AND THE IDAHO CONSTITUTION, ARTICLE 1, SECTIONS 6 AND 13, 
AND IN VIOLATION OF THE PROSECUTION'S RESPONSIBILITIES TO 
THE COURT. 
48. The prosecution's failure to disclose to the defense material mitigating information 
violated Mr. Stuart's rights to counsel, due process and reliable sentencing and against cruel and 
unusual punishment as guaranteed by the Sixth, Eighth and Fourteenth Amendments to the 
United States Constitution and the Idaho Constitution, Article 1, Sections 6 and 13. Brady v. 
Maryland, 373 U.S. 85 (1963). Idaho v. Leatherwood, 104 Idaho 100,656 P.2d 760 (Ct.App. 
1982). Additionally, the prosecution's withholding the mitigating information from the 
sentencing court while simultaneously arguing that no such information exists constituted a fraud 
on the court. In an effort to discourage such intolerable misrepresentation in the future, the Court 
should grant sentencing relief. 
- 
- - 
- Facts Su~porting The Claim 
49. The prosecution possessed pretrial information regarding Mr. Stuart and mitigating 
against a death sentence. Nevertheless, it did not disclose that information to defense counsel. 
Nor did the prosecution disclose the evidence to the court even though the prosecutor argued at 
sentencing that there was no "mitigation in [Mr. Stuart's] background[.]" Tr Sent 76 (sentencing 
* 
transcript). In particular, the law enforcement officials interviewed various witnesses who 
supplied mitigating information. 
50. The prosecution obtained the following information from interviews of potential 
witnesses conducted shortly after Mr. Stuart's arrest. Mr. Stuart was raised in a home 
characterized by physical violence between his parents. See Appendix B at 3-4 (Elaine Haugen 
interview). Mr. Stuart was the target of his parents' sexual abuse. See Appendix A at 1 (Theresa 
Jo Jacobson interview). He was aware from a young age that his father was raping his sisters, 
and he was profoundly troubled by his father's misconduct. See Appendix C at 2, 33-35. (Sharie 
Dally nee Toavs interview). Even Mr. Stuart's young wife was the target of the elder Mr. 
Stuart's sexual misconduct. Appendix C at 35. Mr. Stuart was the target of his father's 
physical abuse as well. See Appendix D at 1 (Sandra Stuart Interview), Appendix E at 1 (Susan 
Stuart Interview), and Appendix F at I (Memorandum regarding Susan Stuart Interview). It may 
well be that in addition to these horrifically destructive environmental influences, Mr. Stuart was 
predisposed to mental health difficulties, for his son was receiving psychiatric care and 
medication as an adolescent. See Appendix C at 40. Despite this horror and despite the fact that 
Ms. Dally and Mr. Stuart wed in their senior year after learning that she was expecting, Mr. 
Stuart managed to graduate high school and, a short time later, enter an automotive mechanics 
school. Appendix C at 2. Not surprisingly, however, over time Mr. Stuart began to self- 
medicate. & Appendix B at 7, Appendix G at 10 (Brandy Shale Interview), and Appendix H at 
9 (Vickie Batey Interview). 
0 D. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE BY 
FAILING TO ADEQUATELY RAISE, BRIEF AND ARGUE AT TRIAL 
AND ON APPEAL THE INADMISSIBILITY OF PRIOR BAD ACTS 
EVIDENCE IRRELEVANT TO THE STATED PURPOSE FOR WHICH 
IT WAS ADMITTED AND WHOSE UNFAIR PREJUDICE, 
CONSIDERED INDIVIDUALLY AND CUMULATIVELY, 
OUTWEIGHED ITS PROBATIVE VALUE, IN VIOLATION OF 
PETITIONER'S FOURTEENTH AMENDMENT RIGHT TO DUE 
PROCESS. 
5 1. The trial court admitted testimony from multiple witnesses describing prior bad 
acts allegedly committed by Petitioner against persons other than the deceased, including but not 
limited to Kathy Miller, Dee Adams a/k/a Delores Strong, Sharie Lee Dally, Theresa Jacobsen 
and Vicki Nelson. The trial court admitted it "for the single purpose of attempting to show 
motive or intent on the part of the Defendant to torture the deceased." Tr 488. The alleged prior 
bad acts, however, did not tend to show that Petitioner was motivated or intended to torture the 
deceased and, therefore, were irrelevant to the stated purpose. Further, even if relevant, 
considered individually and cumulatively, the unfair prejudice of the prior bad acts testimony far 
outweighed any probative value. Consequently, admitting the prior bad acts testimony violated 
Petitioner's Fourteenth Amendment right to due process. Prior counsel failed to adequately raise, 
brief and argue these claims at trial and on appeal. His failure in this regard constitutes deficient 
performance. There is a reasonable probability that but for this deficiency, the outcomes of the 
guilt/innocence trial andlor the appeal would have been different. 
Facts Supporting the Claim 
52. The trial court admitted testimony fiom Kathy Miller, Dee Adams alkfa Delores 
Strong, Sharie Lee Dally, Theresa Jacobsen and Vicki Nelson regarding prior bad acts assertedly 
committed by Petitioner against them. Through their testimony, the jury heard allegations that 
e Petitioner had committed various crimes, including but not limited to assaults, rape and a 
possible attempted murder. 
53. Many of the alleged offenses were committed, if at all, at a time remote from that 
of the charged offense. 
54. No reasonable inference could be drawn from prior bad acts against adults to intent 
to torture the deceased. 
55. Even if there was some inference possible from the alleged prior bad acts to intent 
to torture the deceased, the unfair prejudice created by the testimony far outweighed any possible 
probative value. 
E. PIUOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF 
COUNSEL BY FAILING TO ADEQUATELY RAISE, BRIEF AND 
ARGUE AT TRIAL AND ON APPEAL THAT THE GUILT PHASE 
VERDICT WAS RETURNED ON THE BASIS OF IMPOSSIBLY 
CONFUSING JURY INSTRUCTIONS, IN VIOLATION OF HIS 
FOURTEENTH AMENDMENT RIGHT TO DUE PROCESS. 
56. Prior counsel failed to raise, brief and argue at trial and on appeal that allowing the 
jury to convict Petitioner without finding beyond a reasonable doubt each element of the charged 
offense violated his Fourteenth Amendment right to due process. This failure constituted 
deficient performance. There is a reasonable probability that but for that deficiency, the 
outcomes at trial and on appeal would have been different. 
Facts Supporting the Claim 
57. In 1981, the Idaho Code defined murder to include "the unlawful killing of a 
human being with ... the intentional application of torture to a human being, which results in the 
death of a human being." I.C. 518-4001 (1977). That statute defined two kinds of torture. Id. 
a 
One included intentionally causing suffering as an element. The other included no element of 
intent. In all cases of murder by torture, regardless of the kind of torture charged, the statute 
required that the application of torture be intentional. 
58. Under Idaho law, torture murder could be first degree murder only if one or more 
additional elements was proved. In particular, Idaho defined first degree murder by torture as: 
All murder which is perpetrated by means of. ..torture, when torture 
is inflicted with the intent to cause suffering, to execute vengeance, 
to extort something from the victim, or to satisfy some sadistic 
inclination[.] 
I.C. 5 18-4003(a) (1977). That same statute made clear that any murder committed by otherwise 
inflicting torture was second degree murder. Id at (g)("All other kinds of murder are of the 
second degree."). 
59. In the instant case, Petitioner was tried on an amended prosecutor's information 
which charged that he 
did then and there unlawfully and feloniously kill a human being, 
with the intentional application of torture to said human being, to 
wit: that the said [Petitioner] did strike and hit [the deceased], a 
human being, repeatedly with the intent to cause suffering or to 
satisfy some sadistic inclination of the said [Petitioner], thereby 
[killing the deceased]. 
60. As part of its instructions, the trial court read this inartfully drafted instrument to 
the jury. That court's immediately succeeding instructions, cryptic and apparently at odds with 
one another, must have confused the jury about what facts it had to find beyond a reasonable 
doubt in order to return a conviction. 
- 
6 1. Instruction 17 charged that, to return a conviction of first degree murder, the jury 
must find beyond a reasonable doubt that, among other things, Petitioner had killed the deceased 
"by the intentional application of torture" and had inflicted that torture "with the intent to cause 
suffering or to satisfy some sadistic inclination[.]" CR 54. Instruction 18, however, charged that 
while "[tlorture is the intentional infliction of extreme and prolonged pain with the intent to 
cause suffering ...GI [i]t shall also be torture to inflict on a human being extreme and prolonged 
acts of brutality irrespective of proof of intent to cause suffering." Id at 55. 
62. Based on these instructions, it is likely that one or more jurors voted to convict 
after rejecting as unproved a finding that Petitioner had tortured the deceased by intentionally 
inflicting extreme and prolonged pain with the intent to cause suffering but accepting as proved a 
finding that Petitioner tortured the deceased by extreme and prolonged acts of brutality 
irrespective of intent to cause suffering. There is a reasonable likelihood that the jury convicted 
Petitioner based on a theory which the prosecutor's information excluded by specifically and 
exclusively charging an alternative theory. In short, there is a reasonable likelihood that the jury 
interpreted these instructions in a way which allowed a conviction without the requisite proof. 
63. Additionally, the court made no effort to distinguish the "intentional application of 
torture" element from the "torture as intentional infliction of extreme and prolonged pain" 
element. There is a reasonable likelihood that the jury interpreted these instructions in a way 
which allowed a conviction without the requisite proof. 
64. Considered together the jury instruction on a kind of torture not charged and the 
absence of a jury instruction on a critical distinction between the very similarly "intentional 
application of torture" and "torture as intentional infliction of extreme and prolonged pain" 
0 
elements created a reasonable likelihood that the jury convicted Petitioner without the requisite 
proof. Cf. State v. Stuart, 715 P.2d 833,854-860, on reh'g (Idaho 1986)(Bistline, J., 
dissenting)(jury charge replete with errors). 
65. That confusion was only exacerbated by Instruction 19 which defined express and 
implied malice, neither of which terms had previously been heard by the jury since first degree 
murder by torture does not include malice as an element. Id. at 56. While the court later 
instructed the jury on second degree murder, which charge includes malice as an element, at the 
point at which the jury heard Instruction 19 it could relate it to only the murder by torture charge. 
If, after Instruction 19 was read, there remained any juror faithfully trying to make sense of the 
charge, he or she was then bombarded with Instruction 20. That instruction suggested that there 
was an independent charge of willful, deliberate and premeditated killing, which there was not. 
Id. at 57. 
-
66. The guilt phase jury instructions were confusing, allowed a conviction on 
uncharged theories, left key elements undefined, defined uncharged and therefore irrelevant 
elements, all, individually and together, in violation of Petitioner's right to due process as 
guaranteed under the Fourteenth Amendment. 
F. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF 
COUNSEL BY FAILING TO ADEQUATELY RAISE, BRIEF AND 
ARGUE AT TRIAL AND ON APPEAL THAT PETITIONER'S JURY 
WAS INSTRUCTED AND IT CONVICTED PETITIONER ON THE 
BASIS OF INSUFFICIENT EVIDENCE OF MURDER BY TORTURE, 
IN VIOLATION OF HIS FOURTEENTH AMENDMENT RIGHT TO 
DUE PROCESS. 
67. Prior counsel failed to adequately raise, brief and argue at trial and on appeal2 that 
Petitioner's jury was allowed to convict on the basis of insufficient evidence of murder by 
torture. This violated Petitioner's right to due process as guaranteed by the Fourteenth 
Amendment. Prior counsel's failure constituted deficient performance, and there is a reasonable 
probability that but for that deficiency the outcomes at trial and on appeal would have been 
different. 
Facts Su~norting the Claim 
68. Claim E (11 30-40) and its factual allegations are incorporated by reference. 
69. When the irrelevant evidence is removed from consideration, see Claim E, 
insufficient evidence remains to allow a conviction for murder by torture. In particular, 
insufficient evidence remains to allow finding beyond a reasonable doubt that Petitioner intended 
to torture the deceased. 
2A copy of prior counsel's principal brief is reproduced as Appendix L. No reply brief 
was filed. A copy of the rehearing petitition is reproduced as Appendix M. 
G. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF 
COUNSEL BY FAILING TO ADEQUATELY RAISE, BRIEF AND 
ARGUE AT TRIAL AND ON APPEAL THAT THE TRIAL COURT'S 
FAILURE TO INSTRUCT ON THE LESSER INCLUDED OFFENSE OF 
SECOND DEGREE MURDER BY TORTURE VIOLATED 
PETITIONER'S RIGHT TO DUE PROCESS GUARANTEED BY THE 
FOURTEENTH AMENDMENT. 
70. Prior counsel failed to adequately raise, brief and argue at trial and on appeal that 
the trial court's failure to instruct Petitioner's jury on the lesser included offense of second 
degree murder by torture violated his right to due process as guaranteed by the Fourteenth 
Amendment. This failure constituted deficient performance, and there is a reasonable probability 
that but for that deficiency the outcomes at trial and on appeal would have been different. 
Facts Supporting the Claim 
7 1. In 198 1, I.C. fj 18-400 1 distinguished murder by torture from intentional murder: 
Murder is the unlawful killing of a human being with malice 
aforethought or the intentional application of torture to a human 
being, which results in the death of a human being. 
I.C. $18-400 1 (1 977). Elsewhere, the Idaho Code distinguished between first and second degree 
murder by torture: 
18-4003. Degrees of murder. -(a) All murder which is perpetrated 
by means of. ..torture, when torture is inflicted with the intent to 
cause suffering, to execute vengeance, to extort something from 
the victim, or to satisfy some sadistic inclination ... is murder of the 
first degree. 
(g) All other kinds of murder are of the second degree. 
LC. $18-4003 (a) & (g) (1977). That same statute made clear that intentional murder was second 
degree murder unless accompanied by one or more enumerated circumstances. 
e 72. Petitioner was tried on a two count prosecutor's information. Count one charged 
first degree murder by torture, in violation of I.C. fj 18-4001 & 4003. Count two charged that 
Petitioner was a persistent violator in violation of LC. 5 19-25 14, so eligible for a sentencing 
enhancement. 
73. The trial court instructed the jury on (I) first degree murder by torture, (2) second 
degree intentional murder, and (3) involuntary manslaughter. Neither the second degree 
intentional murder instruction nor the involuntary manslaughter instruction included any mention 
of torture. This absence stood in stark contrast to the prosecution's case which placed front and 
center the element of torture. 
74. The trial court did not instruct the jury on second degree murder by torture. This 
placed the jury in the untenable position of having to decide between convicting Petitioner of 
first degree murder by torture or some lesser charge which did not include any element of torture. 
Cf. Schad v. Arizona, 501 U.S. 624,648 (1991)(Beck is not necessarily satisfied "by instructing 
the jury on just any lesser included offense"). 
H. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE BY 
FAILING TO ADEQUATELY RAISE, BRIEF AND ARGUE AT TRIAL 
AND ON APPEAL THAT PETITIONER WAS CONVICTED OF 
VIOLATING AN UNCONSTITUTIONALLY VAGUE STATUTE, IN 
VIOLATION OF HIS RIGHT TO DUE PROCESS UNDER THE 
FOURTEENTH AMENDMENT. 
75. Prior counsel failed to raise, brief and argue at trial and on appeal that Petitioner 
was convicted of committing first degree murder by torture. Because the key element of that 
offense--torture--was left undefined in the statute and was not elsewhere defined, the statute was 
unconstitutionally vague. Petitioner's conviction violated his right to due process as guaranteed 
e by the Fourteenth Amendment. Prior counsel's failure constituted deficient performance, and 
there is a reasonable probability that but for that deficiency the outcomes at trial and on appeal 
would have been different. 
Facts Suvporting; the Claim 
76. Petitioner was convicted of first degree murder by torture in violation of I.C. $18- 
4001 & 4003. While both statutes employ the term 'torture,' neither statute defines what 
constitutes 'torture.' Nor, at the time of Petitioner's conviction, did any Idaho court decision 
define that term. 
77. Petitioner's jury was not instructed on what it had to find in order to conclude that 
the prosecution had proved beyond a reasonable doubt the "torture" element of the charged 
murder by torture offense. 
I. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE BY 
FAILING TO ADEQUATELY RAISE, BRIEF AND ARGUE AT TRIAL 
AND ON APPEAL THAT PETITIONER WAS DENIED HIS RIGHT TO 
A SPEEDY TRIAL AS GUARANTEED BY (I) IDAHO LAW AND 
THEREFORE IN VIOLATION OF PETITIONER'S FOURTEENTH 
AMENDMENT RIGHT TO DUE PROCESS AND (2) THE SIXTH AND 
FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION. 
78. Prior counsel failed to adequately raise, brief, and argue at trial and on appeal that 
Petitioner was denied his Sixth and Fourteenth Amendment right to a speedy trial. Additionally, 
the denial of his state statutory right to a speedy trial constituted a violation of his Fourteenth 
Amendment right to due process. Hicks v. Oklahoma, 447 U.S. 343 (1980). Prior counsel's 
8 
failure constituted deficient performance, and there is a reasonable probability that but for that 
deficiency the outcomes at trial and on appeal would have been different. 
Facts support in^ the Claim 
79. I.C. § 19-350 1 provides that, absent good cause, a prosecutor's information must be 
dismissed if the defendant is not brought to trial within six months of its filing date. 
80. Petitioner was tried well after six months from the date the prosecutor's 
information was filed. The delay was not for good cause. 
8 1. None of the delay was properly attributable to Petitioner. Even if some delay was 
properly attributable to Petitioner, that part of the delay did not cause his trial to be conducted 
over six months after the prosecutor's information was filed. 
J. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE BY 
FAILING TO RAISE, BRIEF AND ARGUE AT TRIAL AND ON 
APPEAL THAT PROSECUTORIAL MISCONDUCT THROUGHOUT 
PRETRIAL AND TRIAL PROCEEDINGS VIOLATED PETITIONER'S 
FOURTEENTH AMENDMENT RIGHT TO DUE PROCESS. 
82. Prior counsel failed to raise, brief and argue at trial and on appeal, including 
postconviction proceedings, that Petitioner's rights to due process, a fair trial and an impartial 
fact finder were violated by the prosecution's illegally monitoring Petitioner's privileged pre-trial 
attorney-client conversations and inflammatory and otherwise improper closing argument by the 
prosecutor, in violation of the Fifth, Sixth and Fourteenth Amendment to the United States 
Constitution. Prior counsel's failure constituted deficient performance, and there is a reasonable 
probability that but for that deficiency the outcomes at trial and on appeal would have been 
different. 
Facts Suvvorting the Claim 
83. The prosecution monitored Petitioner's pre-trial privileged attorney-client 
conversations. Claim D and its factual allegations are incorporated by reference. 
84. The prosecutor's closing argument was riddled with misconduct, including but not 
limited to repeated vouching. 
85. The prosecutor's vouching for the credibility of witnesses critical to a conviction 
on the top count includes: 
Now I don't want to get into a lot of detail on what Gene Stuart did 
to ex-wives and girlfriends .... Those women would not get up in 
front of you people, in front of everybody in this courtroom and 
testzjj to the type of humiliation, degradation andpain and 
suffering that they were put through unless that happened. They 
would not do that. 
CR. 925 (emphasis added). 
The things that were testified to here are just incredible. But 
they're all true. These people would not have gotten up and 
testified to this ifthey weren 't true. 
CR. 928 (emphasis added). Again, immediately after referencing those same 
witnesses: 
Now, it's up to you to determine the credibility of the witnesses. 
I've got my opinion. 
CR. 93  1. Finally, the prosecutor urged the jury to reject Petitioner's testimony based on his 
assessment of its lack of truthfulness and, again, to adopt his opinion that the bad acts witnesses 
were credible: 
I don't know if. ..the [dlefense is going to be..that these women are 
testifying to their humiliation and acts of brutality because Gene 
Francis Stuart dumped them. But that's unbelievable. No way. 
That's not fact. They testified to the truth. I don't like to just keep 
repeating the same thing over and over again but they wouldn 't 
test& to what they did unless it were true. They would not. 
CR. 932. 
86. The prosecutor's misconduct included but was not limited to telling the jury that 
he believed the defense psychiatrist's opinion was wrong: 
[H]e stated right there on the stand ... that Gene Stuart didn't intend 
to hurt anybody. Ijust can 't believe that. 
CR. 928 (emphasis added). 
87. The prosecution's misconduct included but was not limited to urging the jury to 
draw inferences other than intent to torture, in direct contradiction of the court's limiting 
instruction regarding the prior bad acts testimony. The prosecution's improper remarks in this 
regard included but were not limited to urging the jury to use the prior bad acts testimony to 
reject the theory that Petitioner had fatally injured the deceased through an explosion of temper 
and that Petitioner intended the torture to cause suffering. 
K. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF 
COUNSEL BY FAILING TO ADEQUATELY RAISE, BRIEF AND 
ARGUE AT TRIAL AND ON APPEAL THAT PETITIONER'S SIXTH 
AND FOURTEENTH AMENDMENT RIGHT TO A TRIAL BY AN 
IMPARTIAL JURY WAS VIOLATED. 
88. Prior counsel failed to adequately raise, brief and argue at trial and on appeal that 
Petitioner was tried by biased jurors in violation of his right to an impartial jury trial as 
guaranteed by the Sixth and Fourteenth Amendments to the United States Constitution. U.S. 
Const. Amend. VI ("In all criminal prosecutions, the accused shall enjoy the right to a ... trial[] 
by an impartial jury[.]"); Duncan v. Louisiana,, 39 1 U.S. 145, 149 (1 968)(Sixth Amendment 
right to jury trial applies to state criminal proceedings through the due process clause of the 
Fourteenth Amendment); Murphy v. Florida, 42 1 U.S. 794,802 (1 975)rindicia of impartiality 
might be disregarded in a case where the general atmosphere in the communi ty... is sufficiently 
inflammatory"). Prior counsel's failure constituted deficient performance, and there is a 
reasonable probability but for that deficiency the outcomes at trial and on appeal would have 
been different. 
Facts Suvvortin~ the Claim 
89. Pursuant to Idaho law, venue for Petitioner's trial was presumptively in Cleanvater 
County, Idaho. See Idaho Criminal Rule 19. Petitioner moved to change venue to a county 
outside the publication area of the Lewiston Morning Tribune, however, based on that paper's 
extensive pre-trial publicity. See Clerk's Record at 17. 
90. The trial court ordered that venue be changed to Latah County, but that county was 
within the publication area of the Lewiston Morning Tribune. 
91. The Lewiston Morning Tribune's daily circulation rate in Latah County was more 
than double its daily circulation rate in Cleanvater County. Far from reducing the pretrial 
publicity threat to an impartial jury, changing venue to Latah County exacerbated that threat. 
92. The trial transcript demonstrates that of the actual jurors, only four had not been 
exposed to pretrial publicity. 
L. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF 
COUNSEL BY FAILING TO ADEQUATELY RAISE, BRIEF AND 
ARGUE AT TRIAL AND ON APPEAL THAT THE FAILURE TO 
RECORD CRITICAL PRETRIAL AND TRIAL PROCEEDINGS, 
INCLUDING THE TRIAL COURT CHARGING THE JURY ON THE 
LAW, VIOLATED PETITIONER'S RIGHT TO MEANINGFUL 
APPELLATE REVIEW IN VIOLATION OF HIS RIGHT TO DUE 
PROCESS AS GUARANTEED BY THE FOURTEENTH 
AMENDMENTS. 
93. Prior counsel failed to adequately raise, brief and argue at trial and on appeal that 
critical proceedings, including the trial court charging the jury on the law, were not recorded and 
that, therefore, meaningful direct appeal review was precluded in violation of Petitioner's right to 
due process as guaranteed by the Fourteenth Amendment to the United States Constitution. Prior 
counsel's failure constituted deficient performance, and there is a reasonable probability that but 
for that deficiency the outcomes at trial and on appeal would have been different. 
Facts S u v ~ o r t i n ~  the Claim 
94. The trial court did not direct that critical proceedings be recorded, including but 
not limited to the trial court's instructions to the jury on the law it was to apply in deliberations. 
95. The Idaho Supreme Court is bound to review the entire record when reviewing 
capital cases. 
M. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE BY 
FAILING TO RAISE, BRIEF AND ARGUE AT TRIAL AND ON 
APPEAL THAT THE FADLURE TO RECORD SUBSTANTIVE 
CHAMBERS CONFERENCES VIOLATED PETITIONER'S RIGHT TO 
DUE PROCESS AS GUARANTEED BY THE FIFTH AND 
FOURTEENTH AMENDMENTS. 
96. Prior counsel failed to raise, brief and argue at trial and on appeal that the trial 
court's failure to have critical chambers conferences recorded, during which strategic and 
e 
substantive discussions between defense counsel, the prosecutor and the court occurred, deprived 
4B 
Petitioner of his state-created liberty interest to have all capital proceedings recorded as 
guaranteed by the Due Process Clauses of the Fifth and Fourteenth Amendments to the United 
States Constitution. See. e.g, Witherspoon v. Illinois, 391 U.S. 510 (1968); Gardner v. Florida, 
430 U.S. 349 (1977); Hicks v. Oklahoma, 447 U.S. 343 (1979). Prior counsel's failure 
constituted deficient performance, and there is a reasonable probability that but for that 
deficiency the outcomes at trial and on appeal would have been different. 
Facts Sup~orting the Claim 
97. Various proceedings before and during trial were not recorded, including the jury 
charge conference. 
N. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE BY 
FAILING TO RAISE, BRIEF AND ARGUE AT TRIAL AND ON 
APPEAL THAT THE HEIGHTENED SECURITY MEASURES IN AND 
AROUND THE TRIAL COURTROOM VIOLATED MR. STUART'S 
RIGHT TO DUE PROCESS AS GUARANTEED BY THE 
FOURTEENTH AMENDMENT. 
98. Prior counsel failed to adequately raise, brief and argue at trial and on appeal that 
the heightened security measures in and around the trial courtroom violated Mr. Stuart's right to 
due process as guaranteed by the Fourteenth Amendment to the United States Constitution and 
the Idaho Constitution, Article 1, Section 13. This failure constituted deficient performance, and 
there is a reasonable probability that but for this deficiency the outcome of the trial and/or appeal 
would have been different. 
Facts Supporting the Claim 
99. At trial, several uniformed and armed police officers were in the courtroom. At 
least two were stationed close to Mr. Stuart. See Appendix A (Statement of Theresa Jo 
Jacobson). 
100. Also at trial, the police conducted a security check of anyone who entered the 
courtroom. The check included using a security wand and, as well, searching purses and parcels. 
0 .  PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE BY 
FAILING TO ADEQUATELY RAISE, BRIEF AND ARGUE AT TRIAL 
AND ON APPEAL THAT THE PROSECUTION'S PLEA BARGAIN 
OFFER TO NOT SEEK A DEATH SENTENCE IN EXCHANGE FOR A 
GUILTY PLEA VIOLATED PETITIONER'S FIFTH, SIXTH AND 
FOURTEENTH AMENDMENT RIGHTS. 
101. The prosecution offered Petitioner that in exchange for a guilty plea, it would 
agree not to seek a death sentence. The plea offer violated Petitioner's Fifth and Fourteenth 
Amendment right against self-incrimination, Sixth and Fourteenth Amendment right to trial and 
his Fourteenth Amendment right to due process. Prior counsel failed to adequately raise, brief 
and argue this claim at trial and on appeal, and there is a reasonable probability that but for that 
deficiency the outcomes of the trial and appeal would have been different. 
Facts Supporting the Claim 
102. The prosecution extended an offer to Petitioner providing for his guilty plea in 
exchange for the prosecution's not seeking a death sentence against him. 
P. PRIOR COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF 
COUNSEL TO MR. STUART IN VARIOUS OTHER WAYS AND IN 
VIOLATION OF SIXTH AND FOURTEENTH AMENDMENTS TO 
THE UNITED STATES CONSTITUTION AND IDAHO 
CONSTITUTION, ARTICLE 1, SECTION 13. 
103. Mr. Stuart was denied his constitutionally guaranteed right to effective assistance 
of counsel at trial and on appeal in violation of the Sixth and Fourteenth Amendments to the 
United States Constitution and the Idaho Constitution, Article 1, Section 13. Strickland v. 
Washington, 466 U.S. 668 (1984); Hicks v. Oklahoma, 447 U.S. 343 (1980). 
Facts Supporting The Claim 
104. At trial and on appeal, the performance of Mr. Stuart's counsel was deficient. 
Considered serially and jointly, these deficiencies deprived Mr. Stuart "of a fair trial, a trial 
whose result is reliable." Strickland, 466 U.S. at 687. There is a reasonable probability that but 
for these deficiencies, considered jointly and separately, the result of Mr. Stuart's guilt phase trial 
as well as the result of his sentencing phase trial would have been different. Id. at 694. 
The particular deficiencies include prior counsel's: 
1. Failure to adequately request sufficient funding to conduct guilt phase 
investigation, see Appendix K; 
2. Failure to adequately request sufficient funding to conduct sentencing phase 
investigation, see Appendix K; 
3. Failure to adequately conduct guilt phase investigation, see Appendix K; 
4. Failure to adequately conduct sentencing phase investigation, including but not 
limited to discovering available evidence demonstrating circumstances mitigating 
against a death sentence, including the undisclosed information and evidence 
known to the prosecution as described in Ground C, supra at 22-24, e.g., physical 
and sexual abuse against Petitioner as a child and Petitioner's being raised in a 
home characterized by violence, unstable relationships, and sexual relationships, 
all of which had a deleterious affect on Mr. Stuart's mental health, &e, 
Appendices A - H & K; 
5 .  Failure to adequately raise, brief or argue the inadmissibility of Mr. Stuart's 
inculpatory statements based on the trial court's failure to appoint counsel, 
Appendix K; 
6.  Failure to adequately raise, brief and argue the inadmissibility of prior bad acts 
evidence obtained through monitoring Mr. Stuart's privileged pre-trial attorney- 
client conversations, & Appendix K; 
7. Failure to adequately research, raise, brief and argue significant issues affecting 
the constitutionality of Mr. Stuart's conviction, &e Appendix K; 
8. Failure to adequately conduct prior post-conviction proceedings with regard to 
each of the issues raised in the instant postconviction petition; 
9. Failure to research, brief and argue constitutional error on appeal fundamental 
issues which would have resulted in reversal of Mr. Stuart's conviction or denial 
of postconviction relief. These issues include but are not limited to: 
a. The admission of statements elicited during interrogations of Mr. Stuart in 
violation of his right against self-incrimination and his right to counsel as 
guaranteed by the Fifth, Sixth, and Fourteenth Amendments and Idaho 
law, See suvra.; 
b. Failure to adequately raise, argue, and brief the erroneous admission of 
prior bad acts evidence; 
c. Failure to adequately raise, brief, and argue the constitutional error in the 
trial court's severe restriction of defense investigative funding to $300; 
and 
d. Failure to adequate raise, brief, and argue the cumulative impact of the 
error described above. 
Q. THE LENGTH OF CONFINEMENT OF PETITIONER BY THE STATE 
OF IDAHO IS CRUEL AND UNUSUAL AND VIOLATES THE DUE 
PROCESS RIGHTS OF PETITIONER BY INFLICTING PROLONGED, 
EXTREME, AND EXTRAORDINARY PSYCHOLOGICAL AND 
PHYSICAL INJURY ON HIM AND IMPOSES ON PETITIONER AN 
ADDITIONAL SENTENCE NOT PROVIDED BY STATUTE. 
105. The length of confinement by the State of Idaho under a pending death sentence is 
cruel and unusual under the Eighth Amendment to the United States Constitution and violates the 
due process rights of Petitioner as guaranteed by the Fifth and Fourteenth Amendments to the 
United States Constitution as interpreted by In re Medlev, 134 U.S. 160 (1890), Brooks v. 
Florida, 389 US. 413 (1967), and Lackey v. Texas, 5 14 U.S. 1045 (1 995)(Stevens, J. dissenting), 
and standards of international law and treaties to which the United States is subject, by inflicting 
prolonged, extreme and extraordinary physical and psychological harm on Petitioner and imposes 
on him an additional sentence not provided by statute. 
e 
106. The sentence as now imposed also constitutes an ex post facto punishment in 
violation of the Fourteenth Amendment's due process guarantee, Article I, $10, of the United 
States Constitution. In re Medley. 
Facts Su~portinn the Claim 
107. The application of I.C. 5 19-2705 by the Idaho Department of Correction to 
persons sentenced to death results in the barbaric, intentional infliction of extreme emotional 
distress in the execution of a sentence to which Petitioner was not sentenced. 
108. Pursuant to statute and the statutory scheme including the postconviction and 
appellate procedures governing Petitioner's case creates a system which, through no fault of 
Petitioner, subjects death sentenced individuals to solitary confinement for years with the 
uncertainty of being killed by the state. 
109. The state of Idaho has interpreted I.C. 9 19-2705 in a manner which subjects death 
sentenced individuals to unreasonably harsh and isolated conditions, creating significant 
psychological and physical abuse and condemning death row inmates to a punishment far more 
barbaric and inhumane than the death sentence alone. 
110. Petitioner is held in isolation and permitted out of his cell less than one hour, five 
days a week and not at all for two consecutive days per week. 
1 1 1. When out of his cell, Petitioner is kept in full restraints. 
112. Petitioner is permitted no lay visitors except from immediate family. 
1 13. No religious services with inmate participation, fellowship or communion are 
conducted for death row inmates. 
e 
1 14. Petitioner suffers fi-om other deleterious psychological and physical affects fiom 
9 
his lengthy incarceration under these unconstitutionally harsh conditions, now nearly twenty 
years, in solitary confinement with the uncertainty of his execution. 
1 15. There have been numerous changes in policy and statutory provisions regarding 
the nature of the confinement pending execution since the time Petitioner was sentenced to death. 
111. SUPPORTING AFFIDAVITS 
116. Such affidavits and documents supporting the allegation herein as can be 
produced presently are filed herewith. Petitioner affirmatively represents that further affidavits in 
support of said allegations are forthcoming and will be filed herein. 
IV. PETITIONER'S INDIGENCY 
1 17. Mr. Stuart seeks leave to proceed In Forrna Pauperis with all costs to be paid at 
County expense. He has previously been found to be indigent by this Court and has no additional 
assets or financial means of support since the finding of indigency. 
V. PRAYER FOR RELIEF 
WHEREFORE, Mr. Stuart requests that this Court: 
1. Issue a writ of habeas corpus to have Petitioner brought before it to (a) discharge him 
from his unconstitutional confinement and restraint, (b) relieve him of his unconstitutional 
sentence or (c) grant him a new trial andlor new sentencing proceeding; 
2. Take judicial notice of the Idaho district court proceedings underlying this civil action, 
namely State of Idaho v. Gene Francis Stuart, Cleanvater County Case Nos. 8458, 8469 and 
8495, including the transcripts and the Clerk's Record from each of those matters; 
3. Take judicial notice of the Idaho Supreme Court proceedings underlying this civil 
action, namely State of Idaho v. Gene Francis Stuart, Supreme Court Docket Nos. 14865, 17014, 
18653,20060,2666 1 and 2 1684, including the transcripts and the Clerk's Records from each of 
those matter; 
4. Order completion of the record of the trial, sentencing and appellate proceedings from 
the underlying matters noted in the immediately preceding paragraphs 2 and 3; 
5. Grant Petitioner leave to file additional affidavits which are currently being obtained 
or will be obtained with due diligence to support Petitioner's claim herein; 
6. Grant undersigned counsel sufficient time to amend the petition if appropriate to the 
facts and circumstances known to counsel following request for discovery; 
7. Grant Petitioner sufficient time to file briefs in support of his contentions following 
completion and expansion, if necessary, of the record to include the necessary evidence, 
documents and affidavits in this and any further amended petition; 
8. Grant Petitioner discovery allowed under the Rules of Civil Procedure including but 
not limited to (a) production of documents regarding relevant records and files held by 
Respondent, (b) requests for interrogatories, (c) requests for scientific and forensic testing of 
certain exhibits offered or admitted into evidence and (d) requests to depose critical witnesses 
including but not limited to Robert E. Kinney, Steven L. Calhoun, Andrew Schwam and Ralph 
H. Haley; 
e 9. Grant Petitioner an evidentiary hearing on all matters alleged in the instant and any a 
amended petitions concerning allegations of ineffective assistance of counsel, prosecutorial 
misconduct, unconstitutionally cruel and unusual punishment by delay and conditions and upon 
said other matters as Respondent may allege in its Answer which create factual issues necessary 
to the adequate consideration of the instant petition; 
10. Grant such other and further relief as may be appropriate and dispose of the matter as 
law and justice require. 
Dated this gd day of December, 2002. 
Respectfully submitted, 
g a n  M. Fisher 
Attorney for Petitioner 
VERIFICATION 
State of Idaho ) 
) ss. 
Ada County 1 
I, Gene Francis Stuart, being duly sworn upon my oath, deposes and say that I am the 
Petitioner in the foregoing PETITION FOR POSTCONVICTION RELIEF AND PETITION 
FOR WRIT OF HABEAS CORPUS, thar 1 have read the same and know its contents, and that its 
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this .q day of December, 2002. 
Commission expires: I - a - bb 
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APPENDIX VOLUME I 
(APPENDICES A - K) 

R e :  September 20, 1981 
Re: Robert Miller ,  Murder 
Case #: 9-81-780-0 
The following will be an interview with Sandra Stuart  of S t i t e s ,  Idaho. Conducting 
t h i s  interview will be Deputy John Bryant. 
John Bryant: Sandra, could you give me your fu l l  name and address, p lease?  
Sandra Stuar t :  Sandra S t u a r t ,  Box 301, ( s igh)  Box 101, S t i t e s ,  Idaho. 
JB: 70 you have a phone? 
SS: Yes, I do, 926-0095. 
JB: Okay, Sandra, u h  when you were growing u p  as children,  how do you r eca l l  the 
d ic ip l ine  t ha t  children in the family received from your fa ther?  n%;, 
0 3  
SS: I t  was s t r i c t ,  u h ,  we were t o  do what we were told .  Uh, I don' t know what you 
$A want from there? b b  Qs JB: !.lould you consider i t  o v e r l y - s t r i c t ,  was the.. .was the the  did the  punishment 
f i t  the  crime, so t o  speak, o r  was i t ,  uh  somewhat overboard? CJL 
. SS: I t h i n k  i t  was f a i r .  
JB: B u t  i t  was harsh? 
SS: In  my point nots not over ly ,  I f igured ,  you know, as f a r  as what I have to base 
the way I feel i s  t he  way o ther  kids were treated when they did something wroriy, 
and I f e l t  t ha t  we were t rea ted  t h e  same way as normal, I don ' t  f e e l  i t  was 
extra  hard, no. 
- 
JB: Did you u h  ever see  Gene ge t  what you f e l t  was abuse o r  overly corrected from 
h i s  f a the r  o r  mother? . . 
SS: No, I c a n ' t  say t h a t .  
JB: ~ i d ' y o u  ever see h i m  ge t  struck u h  w i t h  a f i s t ?  
. . 
. . %, ... 
. . . . . . . :. ..-, . ...! SS: 'Ine time i n ,  but:: he .was 17 y e a r s .  o ld  a t  the time and when i t . .  t h i s  happened. 
. . . _ That ,was the on1 v:. . . .: . . 
~nierv iewwith  Sandra S t u a r t  conducted by Deputy John Bryant 
, 
. A .  
SS: C o n t .  and I d idn ' t  feel i t  was an excessive spanking. 
JB: 3id you ever see bruises or anything of t h a t  nature on any of the boys? 
SS: I seen some on Robert b u t  they were from fa1 1 s ,  -"om what I knew, you know, . 
t h a t ' s  the only thing, on his forehead a t  one time. 
JB: Where were these bruises a t ?  
SS: They were on his forehead, his u h ,  they said that he had  ran into the  back of 
a pickup when he was riding his t r ike ,  tha t ' s  the only time I 've  ever seen 
bruises on Robert. 
JB: The only bruise, then, was on his forehead? 
SS: Yes 
JB: Did Robert or  Gene Lee ever say anything u h  or  give you any indication t h a t  
they were afraid of Gene? 
SS: No, I f ee l ,  f e l t  tha t  i t  was respect to  do things r ight ,  I don ' t  know tha t  i t  rp 
was u h ,  you know, being punished o r ,  you know, that they just  wanted t o  do 08 
things right.  Uh.  .. 
JB: Would you say tha t  Gene i s  a a very s t r i c t  diciplinarian, u h ,  another words 
would he says, should be followed immediately without question? 
$3 
C;3 
A 
SS: Maybe not  immediately, u h  he'd probably gkye. a reason for  why i t  should be h3 
t h a t  way and then yes,  i t  i s  t o  be carried out .  
, 38: You had a phone conversation with Gene u h  could you t e l l  me ,what transpired 
, did he attempt t o  explain or say anything t o  you a b o u t  w h a t  had  happened 
yesterday? 
SS: No, he just  u h  of course told us t h a t  he was, the reasons tha t  ke was being 
- held and u h  said tha t  u h  he had explained tha t  he had given Robert a spanking 
e a r l i e r  i n  the day and then I d idn ' t  quite understand the bruises he sa id  
t h a t  he had some-,bruises on h i s  .chest from when he haoj  tapped him with his 
finger o r  sometliing t o  that  e f fec t ,  i f  i t  was t h a t  same day or i f  i t  had been 
a c o u ~ l e  days e a r l i e r ,  I I d idn ' t  quite understand tha t  but the f a c t  t h a t  he 

: September 19, 1981 
Rnbert Mi 11 e r ,  Murder 
Case t :  9-51-780-0 
This wil l  be a taped interview w i t h  Susan S tua r t ,  s i s t e r  of Gene S tuar t .  The 
date i s  Septeoiber 20,  1981, 1437 hours. Conducting t h i s  interview i s  Deputjl 
John Bryant. 
John Bryant: Susan, would you s t a t e  your f u l l  name, please,  and your address;  
and phone number? 
Susan S tua r t :  Susan Kathleen, S t u a r t ,  P.O. Box 573, ;:ooskia, Idaho, uh t h e  phone 
number i s  926-0191. 
3G: Do you have any information on the way t h a t  your brother,  Gene, t r e a t ed  u h  
Gene Lee, his son o r  Robert h i s  step-son? 
SS:  U f i ,  not other than giving him a spanking.. .-ene Lee with a bel t f o r  wetting 
the bed and n o t  behaving and with Robert, I r ea l ly  haven't been around when 
he ' s  diciplined him. kb 
C)c, 
JB: Cid you ever see any bruises  o r  marks on the children t h a t ,  t h a t  would make 
you think that  u h  something had been actual ly  happened? F 
& 
S S :  With Gene Lee I never did and uh with Robert one day I saw a bruise  on his 03 
cheek, I be l ieve ,  but he always had clothes on, I never did see  h i m  without 4 
c lo thes ,  I don ' t  know what the  r e s t  of his  body looked l i k e .  4 
JB: Okay, 3. l i t t l e  about the  d i c ip l i ne  t h a t  you kids received when you were growing 
u p .  Could you t e l l  me a l i t t l e  about t h a t ,  please? 
SS: llell , the dicipl  ine  we usually got was spanked w i t h  a be1 t i f  we messed u p .  U i i  
dad never used h i s  f i s t s  on us unti l  Gene was about 17..  . punched h i m  w i t h  h i s  
f i s t  once they go t  i n to  i t  and gave h i m  a black eye. (Laugh )  most o f  the time 
we j u s t  got i t  w i t h  a b e l t  even when I was 18 I got  a whipping with a b e l t ,  17  
I guess, but not f i s t s .  
JB: O1:ay, would you say t h a t  your f a t h e r  abused you o r ,  o r  was a. s t r i c t  d ic ip l  inar jan  
o r ,  o r  just how would you phrase t ha t ?  
SS: I believe he was s t r i c t ,  I d o n ' t  think he over-beat us but he was s t r i c t ,  we were 
t o  m i n d  our P ' s  and Q ' s ,  you know, kids were not t o  i n t e r rup t  adu l t s  and respect  
adu l t s ,  and he made sure we did t h a t ,  and use manners, b u t  I don ' t  think he over 
did i t .  
JB: Okay, thank you. We were just t a lk ing  about your telephone conversation with 
Gene t h i s  morning, u h  could you t e l l  me what he re la ted  t o  you on the phone 
t h a t  happened, ye..yesterday? 
4 
SS: He s a id  t ha t  he had spanked Robert t h a t  day before he took a nap and t ha t  he 
had poked him i n  the ches t  w i t h  his f inger  when he was ta lk ing t o  h i m .  
JBf Qkay, did he, did he say spec i f i c a l l y  u h  whether he 'd  done anything e l s e  o ther  
than j u s t  spank him and poke him i n  the  chest  with his f inger?  
SS: No, t h a t ' s  a-11 he sa id .  
@Er:iew with i3eput.y Joht, Bryant and Susan S tua r t  
KS: I f  I may, you s a i d  t h a t  you can j u s t  see Gene haul in '  off and s lugg in  h i m , .  why 
d i d ,  why did you say t h i s ?  
SS: !.Jell, n o t  slug him, you know, kinda l i k e  a  backhand, h i t .  
JB: ! g h a t  would make you th ink  t h a t  Gene would do t h a t ?  
SS: !Jh, I ( laugh) t o  g e t  h i s  a t t e n t i o n ,  I ' m  not r e a l l y  s u r e ,  j u s t  ' t h ink  t h a t  he could 
have done t h a t ,  you know, when he was doing something wrong, haul o f f  and s l a p  
h i m  o r  h i t  h i m .  
JB: Does Gene have a tendancy t o  loose h is  temper and j u s t  h i t  people? 
SS: No, no, I haven ' t  seen him loose  h i s  temper and h i t  people, h e ' s  never done t h a t  
much around me, u h ,  he usua l ly  j u s t  t a l k s ,  l i ke  any time I was around him, he 
ta lked  t o  Robert, you know, and say ,  you know, y o u ' r e  not supposed t o  do t h a t  and 
expla in  to  him why. I couldn '  t te7 1 you w h a t  happens when u h  t h e r e  i s n ' t  
colnpany there  o r  anyth ing ,  I don' t know. 
* 
JB: :id he ever  u h  t h rea ten  any of the boys such as u h  wait  t i l l  we g e t  holiie or 03 
anythi ng 1 i  ked t h a t ?  A 
SS: No, no he usual ly  would t a l k  t o  ' u m  r i g h t  the re ,  I never heard him say t h a t .  l+ 
He'd usual ly  take  c a r e  of  t h e  problem r i g h t  t h e r e ,  a s  f a r  a s  I know. 
-3 
-3 JB: This wi l l  end t h e  in t e rv iew with Susan S t u a r t  a t  t h i s  t ime,  thank you.  Deputy 
John Bryant. 

I@- : September 20, 1981 
- 
Robert Mil l e r ,  Murder 
. Case # :  9-31-780-0 
The following will be an o f f i c e r ' s  report by Officer Ken Stukor, 6C7, Orofino Pol ice 
Department . ; 
I t h i n k ' i t  should be noted that while talking t o  Gene's s i s t e r ,  Sue, that  she 
indicated tha t  her father had, in f ac t ,  blackened his eye when he punched him with 
his f i s t .  She did n o t  think he was overly abusive. She f e l t  her father  did use 
the be1 t and spanked the children quite often u p  until  t he i r  18th birthday or 
upon leaving the home. In conversations, I  asked her i f  she could ever remember 
of Gene spanking his son, Gene Lee or i f  there was any bruises on him, she answered 
that  she had, in fac t ,  seen bruises on Gene Lee. Also tha t  Gene, her brother, 
used to beat his boy with a  be1 t for wetting his bed. She f e l t  that  t h i s  was only 
natural and t h a t  children should respect adults and use manners. 
She also indicated t h a t  she could just  see Gene hauling off and h i t t i ng  sorne- 
one and we were talking about Robert a t  the time. I asked Sue what she meant by 
hauling off and hit t ing someone and she said oh, I could j u s t s e e  Gene get t ing 
upset and hauling off a n d  slapping, I don't mean h i t ,  he wouldn't h i t  no one with 
his f i s t  b u t  slapping someone with his hand. 
- 
Ken Stukor, Orofino City Police 
JOAN M. FISHER 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
20 1 North Main Street 
Moscow, Idaho 83843 
Telephone: 208-883-01 80 
Facsimile: 208-882-1492 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER 
Gene Francis Stuart, 
Petitioner, 
CAPITAL CASE 
) 
VS. 
- IT , ;  - ~p,!!-/ CASE NO. ->C ( 16 -  
STATE OF IDAHO, and 
TOM BEAUCLAIR, Director, Idaho ) PETITION FOR POSTCONVICTION 
Department of Correction, and ) RELIEF AND PETITION FOR WRIT 
GREG FISHER, Warden, Idaho OF HABEAS CORPUS 
Maximum Security Institution. ) 
) 
Respondent. 1 
APPENDIX VOLUME I1 
(APPENDICES G - K) 

a Ute: riday, October 9th, 1981 
Bse #: 
: 14:27hours 
?his is Depuq Bob Fkars C l e a r w a t e r  County Sheriff's Of £ice, I am c m b t i n g  an interview 
with Brandy W e .  Thls interview i s  being conducted at the William Walker residence on 
Wells Bench also present during this interview is Joan Pare of the Youth Services. 
Bob Rears: Okay, do you want t o  state your name please and spell your last rmm.  
Brandy Shale: What do you want IIE to say my real nam or? 
BR: Phihn. 
BS : Okay, Maureen Shale and my what? 
BR: Spell your . . . 
BS : Oh, S-H-A-L-E. 
BR: And spell  your first narne too. 
BR: Alright and your date of birth? 
- 
BR: 12-01-58, do you knm your social secm2q n d e r ?  
BR: Okay, your current mailing address? 
BS: Rt. 3 Box 9 D .  
BR: And you have a phone number? 
/ Okay, nw we have got all the r i g - a m 1 1  out of the way; I am going to ask you s m -  questions . Alright, you know Gene S t u a r t ?  
BR: Hay long have you h o w  Gene Francis S tuar t?  6 
'i / BS : Urn, it w i l l  be tm years in Decwber . 
! 
BR: You hew him when he was l i v ing  a t  the Valley Aparbwnts then too? 
BS: . . Yep. 
BR: Okay, you law Kathie filler too? 
BE: Yeah. 
.BR: How long have you bown her? 
p*e @ 
atera& with Brandy Shale by Bob Rears and Joan Pare 
1 
S: m, last year, w11 it was r igh t  after they started going out, I don't know &en the 
exact urmth was, m, 
JP: It could of been around uh, um, Septwber or June or July or  August of ' 80. 
BS: Has  it been that iwg, my gosh. Yeah I guess it has been about a year. 
BR: CPLcay, how about Robert Miller? 
BS:: I jus t  knew him, I saw him three o r  four t k s  I didn't knm him very w e l l .  
BR: Alright, have you ever observed on Robert Miller any bruises, scratches, lacerations 
or abrasions of m y  kind? 
BS : Just mild bruises on his lmr back and upper buttocks. 
BR: Okay, and.. 
BS : And I saw him w i t h  a black eye once. 
BR: Okay, let 's start &th the bruises on his l w e r  back. 
BS: 
'R: 
BS: 
BR: 
BS: 
BR: 
BS: 
m: 
BS: 
BR: 
BS: 
okay 
Can you pin  point the bruises? 
G i v e  me the  notes. 
M&m'  kay . 
The dates you think it was. 
Okay, I'll give you the 12-U-19-20 of Novaher, 1980. 
G i v e  you the 13th and 14th of Nwanber or  the 20th and 21st of I3oe-r 1980 
12th and 13th. 
Oh, the  l2th or  13th? 
Yeah. 
BR: And where was this at? 
BS : U h ,  the auto body shop where Gene worked across from the W e m '  s . 
BR: Okay, and t h i s  i s  when you observed bruises on his  back? 
h: Right. 
BR: How 'did you happen t o  observe these bruises? 
BS: He had bent o w  t o  pick up a toy or somephing, he bent over, or  maybe it was a wagon, 
yeah he was gett ing in to  a wagon and he bent over. 
-@@0/0'655 8 
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htem6~ wit& Brandy Shale by Bob Rears and Joan Pare 
BR: Did you ksk him at this time how he got his bruises? 
I' 
BS: No. 
: Did you ask Gene Stuart? 
BS: No. 
BR: Was there anybdy e lse  ticre 'resides you three? 
BS: I don't .;hink so, no. 
m: Okay, do yw r&er the t k m  w i t h  the black eye? 
BS: Yeah, I can give you the exact date on that, I went in to  make a telephone call. 
BR: Okay. 
BS : There was another girl 
BR: now Brandy, you said you observed him w i t h  a black eye, can you have an es t imted  date? 
SS: Unz, just a a t e  here..  . .I.. .m.. . . 
- : l b t  date' was that  again? 
BS : Around the 15th of  June. 
BR: This8year? 
BS: Yeah. 
BR: O f  1981, about the L5th of June? And th i s  was  a black eye? 
BS: Right. 
E3R: Ckl this black eye, where abouts was, were you when a t  the time you observed the black 
eye? 
ES:  I ,  it was in the Ponderosa. 
BR: In the Ponderosa, w a s  anybody with you? 
BS: I think Jim was. 
BR: Alright 
BS: Her son you know. 
- 
8R: And Jirrmy Ualker?  
BS: Yes. 
BR: Anybody else? (unaudible) 
Page F 
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BS: My sonna. 
BR: h y ,  was she with you when you observed the bruises? 
BS: No. 
BR: On t-he buttock? 
BS: No. The d y  person I could think of that would of been w i t h  me d d  of been Dcrnna 
Qlrristenberry. 
BR: Okay, and on &e black eye, how big a bruise was i t  on his eye? 
BS : About that big, you know, just the lower b r m  and then it come, c e  up like & i s .  
BR: Okay, caq you T& which side of the face it was on? 
BS: Right side. .. 
'BR: Right side. . 
JP.:: Could WS have been an occasion h e  was in the Po&rosa with Charlie Keltner? 
S :  Yeah, he was sitting with Qlarlie. 
JP : Was that the occasion? 
BS: Yeah. 
2: Okay. 
BR.: Okay, it was Charlie Keltner was the o t k r  one then? 
BR: Okay, did you ever ask at that  tin^ Robert or Gene Stuar t  or anyone else h m  the bruises 
care or how he got the black eye? 
BS: No, I didn't. A t  the t i re  my :son even packing around a black eye 
BR: Okay and the bruises on the back, can you te l l  me about how big they were, this is a t  
the shop. 
BS: Yeah, urn, they were scatrered and looked like they were mde with the flat part of the 
hand. 
BR: Okay, about how long were  they? Do you r&er that? 
9s: I i t t l e  romd ones. 
BR: ?Little mmd mes? 
BS: Yeah.  
BR: Lmked l i ke  they were made w i t h  the f l a t  p a r t  of the hand and they I.ETE l i t t - le  round 
- 
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BS : Yeah, r i&t ,  you knm like this right here. 
BR: Okay, were they long or just  rounded circular? 
BS: They were just, well they =re faded* I saw 'em ... 
BS : And just like when you go like that you Icnow, it w a s  either there or here and just 
you know, l i t t l e  round ones, tha t ' s . .  . 
BR: About how many of than were there do you hm?  
BS: W, probably s e k n  or eight. 
BR: And they were round? 
BS : Yeah. W 
b b  
m: Okay, i s  this the only time that you k ever, just these tw occasions, you observed 
bruises on Robert? ta 
rr 
BS: l%hml. 
: Alright. Okay uh, did Robert U l e r  ever -lain about anyt-hing, being sick or 
an* in your presence? 
BS : No, he acted like he really liked Gene alot and he was always going up tn hug him and 
you know, called him daddy and Gene was really attentive when I saw him, it kind of 
surprised m. 
BR: E d  you ever observe Robert Miller showing fear? 
BS: No, never. 
BR: Okay, have you. wer observed anyone, I wan Kathie or anybody just discipline Robert 
Miller physically you b o w ,  paddling him or? 
BS: Oh, I have saw Gene swat  him a couple of times for getting into t h i n g s .  
BR: And where was this at? 
BS: A t  the shop, the auto shop. 
BR: Okay, and so you observed this just  once? 
BS: Yeah. 
'P: Anybody else? 
3s: Uh, two o r  three times. 
BR: Two or three t imes? 
BS: Yeah, you know a couple weeks. 
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BR: Where wuuld he swat him a t ?  
BS : Just on the butt.  
BR: Okay, was this an abnormal mat or  was . . . . 
BS: No. 
J3R: looked like a normal father discipline .him? 
BS : Yeah. 
BR: Okay, ham you ever observed anybody else physically discipline him? 
BR: 
BS: 
-32: 
BS : 
BR: 
BS: 
BR: 
JP: 
BS: 
n: 
BS : 
No, I dm' t ,  I only reamber seeing Robert with his mther once. . . in the whole ti, 
I ' ve you h, seen the three', ' Gene always had him. 
Okay. 
He F.xnzld send him into his office you how, where his desk and stuff  was to s i t  on 
the couch but you h o w  1 was there a t  tines for f i f teen or twenty minutes and he was 09 
d y  in there for  only five minutes at a time. i-l, 
Did he play right around the s a w  area tha t  Gene was working? 
Yeah. 
rJaw hot did he he this? 
Well, there would be cars l ined up against  the wall and *re d d  be a big open 
space on behind the cars and he was always in Gene' s s ight  and wben he wasn t you 
know, anything could happen in a shop, Gene would call h i m  out to see where he was 
or go see what he was doing and aTerything really s e e d  normal you know, like . . . 
Okay. 
Did you m t i o n  that you d y  seen him w i t h  Kathie Miller one t k ?  
The baby? 
See h e :  with Kathie? 
n: Uhuh. 
BS: No, I saw Gene w i t h  Kathie a l o t ,  they.. .Fbbert with Kathie just once 
JP: Okay, did you ever observe any bruises on her? 
BS: No. 
JP: Or h e  any, did she ever ta lk  to you? 
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2: Abouthim? 
BS: J!bTk3.. 
2: She never talked eo you? 
BR: Has anyone ever told you they had observed bruises o r  anything e l se  on her? 
ES: Well, Yvorme did. 
BR: Y m  did? 
BS : Yeah. 
BR: And what was l A - 5 ~  occastcYn? 
BS : The tk I: told you about, the eye, ' the black eye. and yeah jus t  the black eye. ll;L 
BR: Did she obseme t h i s  black eye too? 00 
BS: Yeah. 
BR: A t  the s a m  tine you did  or different t b ?  C"h as 
-" BS: No, it was a couple of days before. 
BR: Okay, wfiat, did she say where she observed t h i s  black eye a t ?  
BS: I think it was out at the house. 
s; b, d i d  you know m, Gene Lee? 
JP ; Urn, did  you ever observe any bruises on Gene Lee. 
BS: Never and I, T was really close t o  that  l i t t l e  boy. 
BR: T * J a i  Gene Lee ever left alone by himself? 
RS : Yeah, and everybody hated that. 
BR: How of ten? 
BS: Well, it veried, it would be you h o w ,  two or  thee times a week or it would go where 
he wouldn ' t be left alone at  a l l  and there, there was always somebody t o  go dcrwn and 
watch him you k n w ,  keep an eye on him myway and we took him food a l o t  of tk t i r e s  
and uh , had him c m  up and watch TV but then he would say no, he ' d ge t  in  trouble -if 
he even opened the door and there was only a couple of t k s  that even I could coax 
him t o  open up the door you h o w ,  so we could give him same food or give him s m  - 
kool-aid or  just basical ly check an h m  he doing and he said that  he w u l d  get  in 
tro&le i f  he did open the door but there w a s  a couple of tirres that he did open it 
you bw ,  b e c w e  he d i d  l ike  us you h w ,  Yvonne and I, were you how, . . . I don't 
know I guess. . .probably closer t o  him than a l o t  of h is  friends were you m, h e  
Lee's friends. Cause he cone up and talked t o  us when the kids *e OU & playing 
- Bb.o-uo 
. Pane @ 
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' BS: (cont) or he would thrm .snmballs at  us o r  drop ice  dam our shir ts  o r  s o ~ t h j n g  
you b o w ,  ju s t  typical kid and he was a sweatheart, just  a doll. 
JP: Did you ever ask Gene abaut why he left him alone so lnuch or did you ever t e l l  him 
your, did you ever t e l l  him your concerns about it? 
BS : Yeah, we asked why he would leave him alone and he ' d say wll, he just  had. to run 
dawn here £or one thing o r  another. 
BR: HaJ 1% was he gone, haw Long was the kid left alone a t  a tin-e? 
BS: Oh, anywhere f r o m  f if teen minutes to an hour - hour and a half. 
BR: Okay, you knw smtimes he would go t o  the bar and have a beer, you b. +b 
JP : What mu ld  Gene say, if you told him you were concerned? 
RR: Jkw did he react? 
BS : Ivbre or less like 'it was  real ly none of our business, you know. 
BR: Would he go on the defensive, or  did he get belligerent, or angry? 
BS : No, never belligerent, ah, he'd look a t  us w i t h  question, you knm because I am sure - 
there was a question on haw Ron & T w e r e  taking care of our own kids at that the, -.- 
and you know, T guess he figured that people who l ive  in glass hauses should not t h r o w  
stones, you know, I don't hm. 
BR: Did you ever feed Gene Lee at your lmuse? 
BS : Uh hum, yeah, we had him over for  dinner several f i ~ s .  
BR: CRcay, did he appear abnormally hungry, ravenous or anything l ike  that? 
' BS : Yeah, ah, you knm kids a t  that age eat a lo t  anyway, you know, but he-' d eat two or 
three helpings, which we loved, you know, anybody that m u l d  eat ,  you b o w  was perfectly 
w e l c w  , and I 've got a l i t t l e  kid w i t h  an appetite that jus t  atrocious , he' s only 
two and packs away a lo t  of food too. I don' t think Gene Lee was starved, he looked 
healthy. 
BR: Okay, another question, you've observed Gene Lee when he was present w i t h  Gene Smart? 
ES: Yeah 
BR: And you observed him when he wasn't present w i t h  Gene Stuart. 
BS: Yeah 
BR: Was there any difference in tk way the kid acted, Gene Lee? 
BS: Ah, s m t k ~ s  he would be m r e  belligerent and a couple of times, he said,  he d i h '  t 
want us t o  t e l l  his dad and there was one t i r e ,  what did Gene do. 
Page 9 
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BR: This is when Gene is there o r  not there? 
BS : When Gene was  not there. 
BR: Okay 
BS: And, we'd say, we're going to t e l l  your dad and he'd say, "yeah, you're 
jus t  l ike  a l l  the other wuen, you' 11 go and tell my dad1', bu t  he never 
sa id  anything about you know he ' d get beat or spanked or mything, he was 
j u s t  afraid we would tell his dad, which we never did. 
BR: You rrright have answered my next question, I was going t o  say, did Gene 
Lee ever appear afraid of Gene Stuart,  his  dad? 
BS: Yeah, when Gene Lee three an egg at our back patio porch, he was afraid 
and he did ge t  in  trouble, but you h, he' s a man, he wasn' t spanked 
e x t r a l y  hard and he wasn't grounded extremely bad, but he was spanked a3 
and grounded. 
$-h 
BR: Do you have any m r e  questions t o  ask Joan? Go ahead. & 
t-b 
BS: Wbat I think what i r r i t a t ed  Gene S t u a r t  m s t ,  was t ha t  he had CODE to  our ?Q 
house and s to le  our eggs and threw than at our patio, you h o w ,  that's what A 
probably mde him the maddest, but he'd three them a t  a couple of other 
people's houses too and he did get  into trauble, which he should have gotten 
i n to  trouble. 
BR: I can understand that a l r ight .  
JP: Since you obsel-d Gene Stuart  with Gene Lee and Robert, ah w i t h  Gene and 
so ah, did you, did you feel that he ah treated thQn both the sam2 way, o r  
did you see anything different  in the way he treated m e  of the boys, rather 
than the other boy? 
BS: No 
JP : Did you ever thi& that Robert was afraid of Gene Stuart - 
BS: No, never., and you'd think with a child that young, that they muldn ' t  knm 
enough t o  cover it up, j u s t  be t e r r i f i ed ,  but  you know, maybe a f t e r  I had 
seen him, it got worse o r  something. 
X :  You didn ' t  have a feeling tha t  he was afraid of h e  ever? 
JP: Okay 
BS: And even my l i t t le  boy was aracrnd him alot  and you know I f e e l  kind of s t r q c  
t o  say i t ,  but I know Gene l iked him and I know Cole liked Gene and i f .  saw- 
body i s  mean to  Cole, he mn' t have anything to do with them. 
BR: Cole i s  your son? 
BS: Yeah, can you tell how u i e t  i t  i s ,  he 's  asleep. Ah, Robert or Gene Lee 
never seemed to  be over 9 y afraid of Gene, except when they did  smth- L T W  
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BS: (cont'd) you knm, and they wouldn't scream,'No don't" or  anything Like 
that,  they just  took the i r  spariEd27gs and their discipline, and you how 
picked up and I guess f e l t  l w e  like they should. That's why 1 was 
so shocked about this. 
JP : This really shocked you? 
BS: Yeah, really bad, I couldn't believe it. 
BR: Do you have any m r e  questions? 
JP: No, I don't. 
BR: Off tape 
BR: Okay, we're back on tape. WJ 
BS: Okay sB I-.L 
m 
BR: The other day, you were  talking about the b e  keeping ab i l i t i e s  of Gene 
Stuart,  w i l l  you relace that to us please? 
BS : Probably better  than mst ah, I: never went into his house, whm every-thn 
wasn ' t perfectly clean and if I picked up a book to read it and didn' t se t  i t  
badk. in the exact s m  spot, he wuld nmve it, you knaw a half indh to the ~t 
spot and his bathrow. was always really -clean and Gene W' s room was always. 
real ly  clean and there was always clean sheet, clean m l s  and everything spot- 
less. 
BR: Okay, did you ever o b s e m  Gene Stuart,  say angry? 
SB: Yeah, I've seen him f l y  off the handle real  quick and l ike  kick a car or hit 
sumthing, you know w i t h  his hand, but he seems to  be able t o  s e t t l e  down just 
as fast as he could get m d ,  but you h o w  w i t h  ms t things, like if a part 
on a ca rmuldn ' t  go r ight ,  he swear a Li t t l e  b i t ,  you h u w  like everybody 
and sour=tims he'd h i t  it w i t h  a hzmmr, o r  s m t h i n g ,  but he could calm down 
just as fast, as he w u l d  get  md,  and, I: don't h o w .  On alof of things it 
would take him a long time t o  get mad, you knw, just  have it, let ue think of 
an example 
BR: Have you ever known Gene Francis Stuart  to take drugs of any kind? 
SB: Yeah, he smked pot very Lit t le ,  ah, took beans whenever there was any around 
he didn' t  you know have t o  have i c ,  or didn't go out looking fo r  it,  if they 
c m  t o  him fine, if they didn't  that was f ine  too. 
BR: W d d  yau define a bean for  IIE please? 
BR: Cross top , okay, cross top , speed or  qhe txn ines  
SB: Same thing 
BR: Okay, and you have observed him taking crosstops 
BR: Did he a c t  &, dif ferent  +eh he' was on crosstops., t-hen' he. did when k was normal? 
BS: No, he was wired 
BR: Okay, that's a stzndard tern. 
BS: Eherybody k n m  what that is.. 
BR: Okay, M ~ W  the sixty four thousand dol lar  question, if ywu object, j u s t  say so. 
BS: No, go ahead 
BR: Have you s lep t  with Gene Francis Stuart? 
BS: Yeah 
BR: Alright, did he require sex Erequently? 
BS: No 
BR: How were you treated? 
J3S : Tender, gently,  ah, unforced, unthreatened, rmhamed, just  normally. I thought he mde  
TIE even feel m a  special .  
BR: Okay, did he ever suggest o ra l  sex t o  you, o r  inply it? 
BS : Suggest, no, he ah, during the course of intercourse, you ?snm you j u s t  , ah 
BR: Don't we ask t e r r ib le  questions? 
BS: I hm i t ,  i t s  axful., ah, he t r i e d  t o ,  and 'I: objected and there was no q u a h  about it 
you know, it went on. 
BR: Okay, ah d id  he a t  ttm. he ever suggest anal ' sex? 
BS: No 
BR: Bondage? 
BR: Okay, and there is one incident that you were t e l l ing  us  about the paj-s & stu£f 
would you mind re la t ing  that? 
BS: Yvonne Turner and I were ge t t in  sqqirrellyone n i&t ,  and ah, we jus t  r an  down s d r s  
and jmped in bed with Gene and we were laying there talking and this and tha t ,  you 
h m  we kissed him a few timeS and we decided that you know tha t  this j u s t  wasn' t right, 
you hw,  none of us fe l t  c d o r t a b l e ,  so Gene asked . Yvwrme t o  leave and I stayed *ere 
- and w e  never had intercourse o r  anythmg, j u s t  s lept .  
BR: lb you have any mre questions Joan? 
This is Deputy Bob Rears and T ' l 1  conclude the i n t d &  w i t h  Brandy Shale at this 
tim?. 

u a t e :  uctoDer /cn, L Y U J  - ' rnursaay 
- 
T i m e :  A ~ ~ r o x i m a t e l v  11 ; hours  
& & - 
I 
~ a a :  9-81-780-0 Robert M i l l e r  Case 
 hi s Deputy Bob Rears,  Clearwater  County S h e r i f f ' s  o f f i c e ,  conduc t ing  
> a n  i n t e r v i e w  w i t h  Vick ie  Batey. Also p r e s e n t  du r ing  t h i s  i n t e r v i e w  i s  Joan 
P a r e  of Youth Se rv i ces .  
BOB REARS: S t a t e  your  name p l e a s e  and s p e l l  bo th  names. , 
My name i s  Vick ie  Batey.  V I C K I E B A T  E Y .  
BR: And your  mai l ing  add res s?  
VB: Box 171.  
BR: Orof ino? 
VB: Uh huh. 
BR: 
, BR: 
j 
VB : 
BR: 
BR: 
And do you have a phone? 
No I d o n ' t .  
Okay. Do you know Gene S t u a r t ?  
Yes I do. 
Kath ie  Mi l l e r ?  
Yes I do. 
And Rober t  M i l l e r ?  
U h  huh. 
A l r i g h t ,  how long  have you known Gene S t u a r t ?  
Urn..Gene, I ' v e  known him f o r  about t h r e e  o r  f o u r  y e a r s .  
D i d  you know him when h e  used t o  l i v e  i n  Va l l ey  Apartments? 
Uh huh, no t  t h a t  w e l l  though,  
Okay. Did you know'his  own son,  Gene L e e  S t u a r t ?  
Well,  a t  t h e  t i m e  he moved h e r e  he had him w i t h  him. 
Okay. And how long  have you known Ka th i e  M i l l e r ?  
VB: U r n ,  e v e r  s i n c e  I worked a t  L i s a ' s  wi th  h e r .  
BR: How ago was t h a t ?  
VB: About a year  ago. 
BR: About a year  ago? And how about  Robert M i l l e r ?  
VB: Same time. 
, 
. . 
RR: Zihni1i- t h o  a m p  timo. i i h .  h a r r o  ~ r n i l  o r r n r  r \ h c m r ~ r o A  l n t r  ~ 1 7 i - c  h r t ~ i  c o c  
BR: ( c o n t t  d )  s c r a t c h e s  - a b r a s i o n s  o f  any k i n d  or merr L . ~ L L A ~ L  s - 
a VB. Yes I have. 
' BR: Can you t e l l  me when t h e s e  were? 
VB: Umm, I c a n ' t  remember t h e  r i g h t  t ime,  it was about  a y e a r  ago. 
BR: Okay and uh 
VB: Well,  maybe n o t ; t h a t  long ,  probably seven, e i g h t  months. 
BR: Seven, e i g h t  months? 
VB: Yeah. 
BR: Okay, w e ' l l  come back and s e e  if we can p i n p o i n t  t h e  t i m e  i n  a min- 
u t e .  
VB: Okay. 
BR:. Where was t h i s  t h a t  you observed them? 
VB: H e  had b r u i s e s  a l l  o v e r  h i s  f a c e .  
&b 
BR: A l l  o v e r  h i s  f a c e ?  00 
VB: U h  huh. 
BR: And uh, was a t  h i s  r e s i d e n c e ,  down town o r  where w a s  it t h a t  you saw 'ED 
them? n 
VB: I saw them down a t  L i s a f  s. cCI. 
BR: 
VB : 
BR: 
VB : 
BR: 
VB : 
BR : 
VB : 
BR: 
VB : 
: BR: 
VB : 
R R :  
Down a t  L i s a f  s .  
Uh huh 
And h e  had b r u i s e s  a l l  ove r  h i s  f ace .  
Yeah. 
Can you t e l l  m e  what k ind  of b r u i s e s ?  I mean w e r e  t h e y  bLg ones ,  
s m a l l  ones . .  . 
Big ones .  
And what p a r t  o f  t h e  f a c e  were they  l o c a t e d ?  
Around h i s  eyes and down t h e  s i d e  o f  h i s  cheek.  
Was t h i s  on one occas ion  o r  more than  one occas ion?  
I seen  them on more than  one occas ion .  
Okay, were they  t h e  same kind of  b r u i s e s ?  
Uh huh. 
no v o i ~  have a n v  s n e c u l a t i o n  what caused t h e s e  b r u i s e s ?  
.-.I 
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J V B a e l l ,  I asked Kathie about'it and she said Gene beat him up. 
BR: Gene beat him up. 
VB: Uh huh. 
BR: Can you remember when it was, now? 
V3: Gosh, that's hard. 
BR: Well, let's start with :Christmas, was it before or after Christmas? 
VB: It was before Christmas. 
BR: Alright, we'll go back to Thanksgiving of 1980 then, was it after 
Thanksgiving or before Thanksgiving? 
VB: I'm trying to think. 
JP: That would be almost a year ago, kind of around Halloween and 
VB: Yeah, somewhere around there. I can't pinpoint it though. 
BR: Somewhere before Christmas, 1980, last year? 
VB : 
BR: 
VB : 
BR : 
VB : 
BR: 
VB : 
BR : 
.Uh huh. 
This was at Lisa's 
Yeah 
You saw bruises on his face 
Yes. 
Alright, now, was there any times afterwards that you sqw bruises? 
Probably about a month afterwards . 
Now, would th'is be after January lst, New Year's Eve? 
Uh huh, it'd be after. 
Do you remember when that was? 
Probably about February. 
About February? 
Uh huh 
1981, this year. 
Well, it'd be this year 
Yeah 
VB: b e a h .  
BA: Okay, you d o n ' t  know what p a r t  of February? 
VB: Huh huh. 
BR: And what  d i d  you see t h a t  t i m e ?  
VB: Same k i n d  of marks 
. BR: On h i s  f a c e ?  
VB : 
BR: 
VB : 
BR: 
VB: 
BR: 
VB : 
BR : 
VB : 
BR: 
VB : 
BR : 
VB : 
BR: 
Yeah. T h i s  t i m e  s h e  was b e a t  up t oo .  
She w a s  b e a t  up  too? 
Uh huh. 
Did you e v e r , , d i d  you a s k  hex what  happened? 
She s a i d  h e r  and Gene gok i n t o  it a g a i n ,  
And wha t  about  t h e  k i d ,  d i d  you a s k  a b o u t  him? 
Yeah, and she  s a i d  he  d i d  i t  a g a i n .  said shebd l e f t  h i m  SO 
18 
Go 
. c, 
She s a i d  s h e ' d  l e f t  him a t  t h a t  t l m e  ..* 
& 
Uh huh CD 
u3 
Did s h e  s a y  why she 'd  l e f t  h i m ?  # 
For  b e a t i n g  up on t h e  k id  T guess, 
Did s h e  say  o r  n o t ?  
Yeah, s h e  s a i d  t h a t ,  
She s a i d  t h a t  she  left because h e  was b e a t i n g  up on t h e  kid, A n d  t h a t  
t i m e ,  t h e s e  were a l l  on t h e  f a c e ?  
Yeah. 
Did t h e y  look l i k e  f i n g e r  marks,  or  were t h e y  long  and t h i n ,  o r  w h a t  
can you remember, w h a t  s i z e ?  
No, b i g  b r u i s e s .  
T h a t  covered what p a r t  of his f a c e ,  now, f o r ehead ,  ch in ,  cheeks?  
Well, he  had them a long  h i s  neck and o n  h i s  c h i n  h e r e  t h e  s i d e  of 
t h e  f a c e .  And he had  one b l a c k  eye .  7 
-c/ 
H e  had one b l ack  eye .  Can you remember what eye  was b l a c k ?  
VB: I t ' d  b e  t h e  r i g h t  s i d e .  
BR: The r i q h t  s i d e ?  
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BR: Then h i s  r i g h t  e y e  w a s  b l a c k  a t  t h a t  t i m e .  
vB: Yeah. 
BR: And b a d l y  b lackened or 
VB: Yeah, p r e t t y  bad.  
BR: D i d  i t  go down on t h e  cheek ,  temple  area o r  a n y t h i n g ?  
VB: Yeah, it went a l o n g ,  r i g h t  h e r e .  
BR: On t h e  edge o f  t h e  nose.  
VB: Yeah. 
BR: About how b i g  would t h i s  area c o v e r  t h a t  w a s  b l a c k ?  
VB: That  w a s  b l a c k ?  R i g h t  a round  h e r e ,  most  o f  h i s  f a c e  I t h i n k .  
BR: About h a l f  of h i s  f a c e ?  
. 
I] VB: Yeah. 
2 
BR: Okay, and t h i s  was  i n  F e b r u a r y .  
VB: Yeah, a b o u t  t h e n .  
BR: Okay, and uh, what  d i d  K a t h i e  t e l l  you t h i s  t i m e  when you a s k e d  h e r ?  
VB: Yeah, s h e  t o l d  m e  t h e  same t h i n g .  
- 
BR: And what  was t h a t ?  
VB: That  h e ' d  b e a t  h e r  and  t h a t  s h e ' d  l e f t  hi.m. 
BR: Did you a s k  h e r  s p e c i f i c a l l y  a b o u t  R o b e r t ?  
VB: Yeah, because  I was w o r r i e d  a b o u t  him. 
BR: And what  w a s  h e r  answer  t o  t h a t ?  
VB: She s h e  l e f t  him b e c a u s e  h e  b e a t  h e r  up.  
BR: D i d  you e v e r  a s k  R o b e r t  h i m s e l f ?  
VB: No. 
BR: A l r i g h t .  Did R o b e r t  e v e r  compla in  a b o u t  a n y t h i n g ?  
VB: No, h e  w a s  j u s t  a q u i e t  l i t t l e  boy,  h e  n e v e r  s a i d  n o t h i n g .  
BR: Were you e v e r  t o l d  by anyone,  o t h e r  t h a n  K a t h i e  M i l l e r ,  a b o u t  b r u i s e s  
on Rober t?  +(70  7 
:-- 
~f .  No, b u t  everybody a t  work seen  i t  and knew what happened. 
a 'BR: And c a n  you name me some of  t h e  peop le  who were a t  work and s a w  i t ?  
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VB: Oh, a l o t  o f  t h e  p e o p l e  a r e  gone now. 
BR: Well,  can  you g i v e  m e  t h e i r  names. 
VB: W e l l ,  t h e r e  was Rober t  Donaldson, Wil l iam Donaldson 
BR: Rober t  Donaldson? 
VB : 
BR : 
VB : 
BR: 
VB : 
BR : 
VB : 
BR: 
VB : 
BR: 
VB : 
BR : 
VB : 
BR: 
VB : 
BR: 
VB : 
BR: 
VB : 
BR: 
VB : 
Robin, I mean Robin 
Robin Donaldson 
Yeah 
And Wil l iam Donaldson 
Uh huh 
And where a r e  t h e y  now, do you know? 
I t h i n k  B i l l ' s  i n  Lewiston and s h e ' s  
I n  Sandpoin t?  
Uh huh. 
Okay, any o t h e r  pe r sons  t h e r e ?  
I c a n ' t  t h i n k  o f  t h e i r  names. 
i n  Sandpoint .  
Okay. Have you e v e r  s e e n  Rober t  Miller when he w a s  w i t h  Gene S t u a r t ?  
Umm, I d o n ' t  t h i n k  I have,  
Okay. How d i d  Rober t  M i l l e r  a c t  when you were around him? 
Very shy ,  q u i e t .  
Was Gene' p r e s e n t  a t  t h i s  t i m e  t o o  o r  
No. 
j u s t  t h e  mother .  
J u s t  t h e  mother .  
Seemed p r e t t y  w e l l  behaved? 
P e s  h e  is.  
Okay. Have you e v e r  observed anyone p h y s i c a l l y  d i s c i p l i n i n g  Rober t  
M i l l e r ?  
--/oo B 
VB: Huh huh. 
i 
BR: And how about  chewing him o u t  v e r b a l l y ?  
VB: No 1 h a v e n ' t ,  
BR: Okay. So, a l l  t h e s e  b r u i s e s  you observed you never  saw them being 
p u t  on t h e r e  
VB: No, I j u s t  saw them. 
BR: you j u s t  s a w  t h e  b r u i s e s  a f t e r w a r d .  I s  t h e r e  anyth ing  e l s e  you can 
t e l l  m e  about  Robert M i l l e r  o r  Gene S t u a r t  of  ath hie M i l l e r ?  
VB: T h a t ' s  about  a l l  I know. 
J P :  V ick ie  do you remember a f t e r  February i f  uh you 'd  seen b r u i s e s ,  a f t e r  
February,  seen  them on any o t h e r  occas ions?  
VB: I ' m  t r y i n g  t o  t h ink .  T h a t ' s  been q u i t e  aways back 
JP :  Yeah. &b 
Q13 
VB: I t ' d  have t o  be i n  t h e  s p r i n g  o f  t h e  y e a r ,  I seen ,  she  d i d n ' t  have 
t h e  k i d  w i th  h e r ,  b u t  she  came running down t h e  s treet .  F 
# b b  
BR: Did s h e  have b r u i s e s  on he r?  0 
a3 
VB: Yeah. cB 
BR: When was t h e  l a s t  t i m e  you saw Robert  M i l l e r ?  L e t ' s  p u t  it t h a t  way. 
VB: Rober t?  W e l l ,  i t ' d  be  probably March o r  A p r i l .  
BR: Okay, d i d  he have any b r u i s e s  o r  any th ing  a t  t h a t  t ime? 
VB: Not a t  t h a t  t i m e .  
BR: And where was t h i s  a t ?  
VB: Down i n  f r o n t  of L i s a ' s .  
BR: Okay. Have you ever  been o u t  t o  t h e i r  r e s i d e n c e ?  
VB: No I h a v e n ' t .  
BR: Okay, t h e  on ly  t ime you eve r  saw him was j u s t  a t  L i s a ' s  o r  
VB: Uh huh 
BR: T h a t ' s  where you were working. 
- 
VB: Uh huh. 
J P :  When you knew Gene S t u a r t  were you aware ( t a p e  r a n  o u t  h e r e )  
-/@? 
BR: W e  changed t h e  t a f  t o  t h e  back s i d e .  
, JP: P o s s i b l y  w e  s h o u l d  have  t h a t  i n f o r m a t i o n  on t h e r e  Bob, t h a t  uh when 
d i d  you s e e  Gene S t u a r t ?  
VB: I n  t h e  b a r s .  
JP: I n  t h e  b a r s .  Uh huh. 
VB: W e l l ,  I was b a r t e n d i n g  and I.. he  u s e d  t o  come i n  q u i t e  o f t e n .  
JP :  U h  huh. 
BR: Where was t h i s  a t ?  
VB: 
BR: 
VB : 
BR : 
VB : 
BR: 
J P  : 
VB : 
J P  : 
Down a t  L i s a ' s .  
And was he a  heavy d r i n k e r ,  modera te  d r i n k e r ?  
Uh, he has  h i s  b i n g e s .  Not..some n i g h t s  h e  would, some n i g h t s  he 
wouldn ' t. 
Does he  have a  t emper ,  o r  do  you know? 
Umm, he  g o t  i n t o  a  few s c r a p e s  i n  t h e r e .  
Okay. 
Were you e v e r  p e r s o n a l l y  a f r a i d  'of him? 
No. 
Uh huh. 
BR: You s a y  you 've  known Gene S t u a r t  f o r  a  l o n g  t i m e ,  d i d  you know h i s  
s o n  Gene Lee? 
VB: Not p e r s o n a l l y ' ,  b u t  I s e e n  him w i t h  him. 
BR: Okay, d i d  you e v e r  n o t i c e  any c u t s ,  b r u i s e s  o r  s c r a p e s  on  him? 
VB: No. Not a t  t h e  t i m e  he  w a s  w i t h  Gene, no. 
BR: Okay, and how d i d  he  a c t ?  
VB: A l r i g h t  I g u e s s ,  a s  f a r  a s  w a i t i n g  o n  them a n d  s t u f f .  
BR: Okay, t h e  o n l y  t i m e  you ever saw him was a t  work? 
VB: Yeah. 
BR: You've never  been t o  t h e i r  r e s i d e n c e ?  
VB: NO. 
BR: Okay. Do you have  any p e r s o n a l  knowledge w h e t h e r  Gene S t u a r t  u s e s  
0 0 0 0 0 0 7 7  
B R u c o n t  d )  d rugs?  
/ & '  VB: I t h i n k  h e  d o e s ,  f rom what I ' v e  been  h e a r i n g .  
BR: Wel l ,  t h i s  i s  h e a r s a y  though.  
VB: , W h a t ' s  h e a r s a y ?  
BR: I mean p e r s o n a l  knowledge, have you ever s e e n  him doped up, p e r h a p s  
o r  t h o u g h t  he was? 
VB: I d o n ' t  know i f  h e  was doped up or drunk.  I d o n ' t  know. 
BR: Okay, you d o n ' t  know. 
VB: No. 
BR: Okay, any o t h e r  q u e s t i o n s  Joan?  
J P :  Uh..were you . .d id  you work a t  L i s a ' s  uh when uh w e r e  you a w a r e  o f  
a n  i n c i d e n t  i n  December of l a s t  y e a r  when uh Gene and K a t h i e  g o t  i n t o  
a n  argument? 
VB: Y e s .  I n  ~ e c e m b e r ?  
J P :  Yeah. 
VB: T h a t  when h e  k i c k e d  h e r  o u t  and s t u f f ?  
J P :  U h h u h .  
VB: Yeah, I knew a b o u t  t h a t .  
4 
* 
JP:  You .obse rved  them down t h e r e ?  
VB: H e  was b e a t i n g  h e r  up p r e t t y  bad o u t s i d e .  
BR: Did you see t h i s  y o u r s e l f ?  
VB: Yeah. I s e e n  a few blows go,  b u t  t h e  p e o p l e  g o t  o u t  t h e r e  and s t o p -  
ped it. I know h e  w o u l d n ' t  l e t  h e r  i n  t h e  house t h e r e  f o r .  . t o  g e t  
h e r  s t u f f .  
J P :  I c a n ' t  t h i n k  o f  a n y t h i n g  e l s e .  
BR: Okay, t h i s  i s  Deputy Bob Rears  a n d  I'll c o n c l u d e  t h e  i n t e r v i e w  w i t h  
V i c k i e  Batey a t  t h i s  t ime .  
-- 
-- 
-- 
--______ 
-- 
. Date:  October Itn, I y a l ,  'Ltlursuay 
Time- ~ p p r o x i m a t e l y  11 : hours  
Case@ 9-81-780-0 Robert M i l l e r  Case 
T h i s  1s Deputy Bob Rears, Clearwater  County S h e r i f f ' s  O f f i c e ,  conduc t ing  
\an i n t e r v i e w  wi th  Vick ie  Batey. Also p r e s e n t  du r ing  t h i s  i n t e r v i e w  i s  Joan 
' p a r e  of Youth Se rv i ces .  
BOB REARS: S t a t e  your  name p l e a s e  and s p e l l  both  names. - 
M y  name i s  Vick ie  Batey. V I C K I E B A T E Y. 
BR: And your mai l ing  address?  
VB: Box171.  
BR: Orof ino? 
VB: U h  huh. 
BR: And do you have a phone? 
VB: N o  I d o n ' t .  
BR: Okay. Do you know Gene S t u a r t ?  
VB: Y e s  I do. 
, BR: Kath ie  Mi l l e r ?  
VB: Yes I 'do. 
BR: And Rober t  M i l l e r ?  
VB: TJh huh, 
BR: A l r i g h t ,  how long have you known Gene S t u a r t ?  
.VB: Umrn..Gene, I ' v e  known him f o r  about  t h r e e  or  f o u r  yea r s .  
BR: Did you know him when he used  t o  l i v e  i n  Va l l ey  Apartments? 
VB: Uh huh, no t  t h a t  w e l l  though. 
BR: Okay. Did you know' h i s  own son,  Gene L e e  S t u a r t ?  
VB: Well ,  a t  t h e  t i m e  he moved h e r e  he  had him w i t h  him. 
BR: Okay. And how long  have you known Ka th i e  M i l l e r ?  
VB: Urnrn, e v e r  s i n c e  I worked a t  L i s a ' s  w i t h  h e r .  
BR: How ago was t h a t ?  
VB: About a year  ago. 
' BR: About a year  ago? And how about  Robert  M i l l e r ?  
VB: Same t ime .  
R R r  A h n i l +  t h o  s a m e  f i m a .  i l h .  h a ~ r o  ~ r n i ~  o T r o r  o h c o r ~ r a d  ant, p r , t c  h ~ t r i  c m c  
BR: ( c o n t ' d )  s c ra t ches  c-- abras ions  o r  any ~ l n a  u ~ l  U C L ~  A A A A A L A z  -, 
I. VB: e s I h a v e .  
BR:  Can you t e l l  m e  when t h e s e  were? 
VB: Umm, I c a n ' t  remember t h e  r i g h t  t ime, i t  was about a Year ago.  
BR: Okay and uh 
VB: W e l l ,  maybe n o t ; t h a t  l ong ,  probably seven,  e i g h t  months. 
BR:  Seven, e igh t  months? 
. . 
VB: Yeah. 
BR:  Okay, w e ' l l  come back and s e e  i f  w e  can p inpo in t  t h e  time i n  a min- 
u t e .  
VB: Okay. 
BR:. Where was t h i s  t h a t  you ,  observed them? 
VB: H e  had b r u i s e s  a l l  o v e r  h i s  f a c e .  
b b  
BR: A l l  o v e r  h i s  f ace?  m 
-?, 
VB: Uh huh. 
BR: And uh, was a t  h i s  r e s i d e n c e ,  down town o r  where was it t h a t  you saw w 
t h e m ?  03 
VB: I saw them down a t  L i s a ' s .  I&. 
BR: Down a t  L i s a ' s .  
VB: U h  huh 
VB : 
BR: 
VB : 
BR : 
VB : 
BR: 
VB : 
And h e  had b r u i s e s  a l l  over h i s - f a c e .  - 
Yeah. 
Can you t e l l  me what kind of  b r u i s e s ?  I mean w e r e  t hey  bLg ones ,  
s m a l l  ones . . .  
Big ones .  
And what p a r t  of  t h e  f a c e  were they  l o c a t e d ?  
Around h i s  eyes and down t h e  s i d e  of  h i s  cheek. 
Was t h i s  on one occas ion  o r  more than one occas ion?  
I s e e n  them on more t h a n  one occas ion .  
BR: Okay, were they  the same kind of  b r u i s e s ?  
VB: Uh huh.  
R R :  no vo11 have  a n v  s n e c u l a t i o n  what caused t h e s e  b r u i s e s ?  
- 
I n t e r v i e w  w i t h  Vickie B a .  y by Bob Rears and Joan P ! 
VB: all, I asked Kathie  a b o u t ' i t  and she s a i d  Gene bea t  h i m  up. 
I '  
' BR: Gene b e a t  him up. 
VB: Uh huh. 
BR: Can you remember .when it w a s ,  now? 
VB: Gosh, t h a t ' s  hard.  
BR: Well, l e t ' s  s t a r t  w i t h  :Christmas, was it b e f o r e  o r  a f t e r  Chris tmas? 
VB: It was before  Christmas.  
BR: A l r i g h t ,  w e ' l l  go back t o  Thanksgiving of  1 9 8 0  then ,  was it a f t e r  
Thanksgiving o r  b e f o r e  Thanksgiving? 
VB: I'm t r y i n g  t o  t h i n k .  
JP: That would be a lmost  a year  ago, kind of around Halloween and 
VB: Yeah, somewhere around the re .  I c a n ' t  p i n p o i n t  it though. 
BR: Somewhere be fo re  Christmas,  1980, l a s t  y e a r ?  
VB: .Uh huh. 
c .  
BR: This w a s  a t  L i s a ' s  
VB: Yeah 
BR: You saw b r u i s e s  on h i s  f a c e  
VB: Yes. 
BR: A l r i g h t ,  now, was t h e r e  any t i m e s  a f t e r w a r d s  t h a t  you sqw b r u i s e s ?  
VB: Probably about  a month a f te rwards .  
BR: Now, would t h i s  be a f t e r  January l s t ,  New Y e a r ' s  Eve? 
VB: Uh huh, i t ' d  be a f t e r .  
BR: Do you remember when. t h a t  was? 
VB: Probably about February.  
BR: About February? 
VB: Uh huh 
BR: 1981, t h i s  yea r .  
VB: Well ,  i t ' d  be t h i s  y e a r  
BR: Yeah 
1 VB: Qah. 
,BA: Okay, you d o n ' t  know what p a r t  of February? 
I 
VB: Huh huh. 
BR: 
VB : 
BR: 
VB : 
BR: 
VB: 
BR: 
VB: 
BR: 
VB : 
And what d i d  you see  t h a t  t ime? 
Same kind '  of marks 
On h i s  face?  
Yeah. This t ime she was b e a t  up t o o .  
She was bea t  up too? 
Uh huh. 
Did you ever .  . d i d  y s u  ask  he r  what happened? 
She s a i d  her  and Gene gob i n t o  it a g a i n ,  
And what about t h e  k i d ,  d i d  .you a s k  about  him? 
Yeah, and she s a i d  he d id  it aga in .  s h e  said  shebd l e f t  him so 
BR: She s a i d  she 'd  l e f t  k i m  a t  t h a t  tfme 
VB: Uh huh 
BR: Did she. say why s h e ' d  l e f t  h.im? 
VB:' For bea t ing  up on t h e  k i d  T guess ,  
BR: Did s h e  say o r  not?  
VB: Yeah, s h e  s a i d  t h a t ,  
BR: She s a i d  t h a t  she  l e f t  because h e  was be6 t iny  up on t h e  k i d r  And t h a t  
t i m e ,  t h e s e  were a l l  on t h e  f a c e ?  
VB: Yeah. 
BR: Did t h e y  look l i k e  f i n g e r  marks, o r  were they long and t h i n ,  o r  what 
can you remember, what s i z e ?  
VB: No, b i g  b r u i s e s .  
BR: Tha t  covered what p a r t  of h i s  f a c e ,  now, fo rehead ,  chin,, cheeks? 
VB: Well,  he had them a long  h i s  neck and on h i s  ch in  h e r e  t h e  s i d e  of 
t h e  f a c e .  And he had one b lack  eye.  
BR: H e  had one black eye .  Can you remember what eye was b l a c k ?  
VB: I t ' d  be t h e  r i g h t  s i d e .  
BR:. The  r i q h t  s i d e ?  
I n t e r v i e w  wi th  Vickie  Bat by Bob Rears and Joan Ya 
, . 
. VB: , @ h u h .  
I 
BR: 
VB: 
BR : 
VB : 
BR: 
VB: 
BR: 
VB : 
BR: 
VB: 
BR: 
!J VB : 
BR: 
VB : 
Then h i s  r i g h t  eye w a s  b l ack  a t  t h a t  t ime.  
Yeah. 
And badly blackened o r  
Yeah, p r e t t y  bad. 
Did it go down o n  t h e  cheek, temple area o r  anything? 
Yeah, i t  went a long ,  r i g h t  here .  
On t h e  edge of t h e  nose. 
Yeah. 
About how b i g  would t h i s  a r e a  cover t h a t  was b l ack?  
That was black? Right around h e r e ,  most of h i s  f a c e  I 
About h a l f  of  h i s  f a c e ?  
Yeah, 
Okay, and t h i s  w a s  i n  February. 
Yeah, about  then.  
t h i n k .  
BR: Okay, and uh, what d i d  Kathie  tell you t h i s  time'when you asked h e r ?  
VB: Yeah, she t o l d  me t h e  same t h i n g .  
- 
BR: And what was t h a t ?  
VB: That h e ' d  b e a t  h e r  and t h a t  s h e t  d l e f t  hi.m. 
. BR: Did you ask  h e r  s p e c i f i c a l l y  about  Robert? 
VB: Y e a h ,  because I was worried about  him. 
BR: And what was he r  answer t o  t h a t ?  
VB: She she  l e f t  him because he b e a t  her  up. 
BR: D i d  you  eve r  ask  Robert  h imse l f ?  
VB: No. 
BR: A l r i g h t .  Did Robert  ever  complain about  anyth ing?  
VB: No ,  h e  was j u s t  a q u i e t  l i t t l e  boy,  he never  s a i d  nothing.  
BR: Were you ever  t o l d  by anyone, o t h e r  than  Kathie  M i l l e r ,  a b o u t  b r u i s e s  
o n  Robert? -/OG 7 
: - 
b u t  everybody , - work seen it and knew w h a ~  happened. 
I 'BR: And can  you name m e  some of t h e  people who were a t  work and saw i t ?  
VB: Oh, a l o t  of t h e  peop le  a r e  gone now. 
BR: Well, can you g i v e  m e  t h e i r  names. 
VB: Well, t h e r e  was Robert  Donaldson, William Donaldson 
BR: Robert Donaldson? 
VB: Robin, I mean Robin 
BR: Robin Donaldson 
VB : 
BR: 
VB : 
BR: 
VB : 
BR: 
VB : 
BR: 
Yeah 
And William Donaldson 
Uh huh 
And where a r e  t hey  now, do you know? 
I t h i n k  B i l l ' s  i n  Lewiston and s h e ' s  i n  Sandpoint .  
In  Sandpoint? 
Uh huh. 
Okay, any o t h e r  persons  t h e r e ?  
VB: I c a n ' t  think of  t h e i r  names. 
BR: Okay. Have you e v e r  seen  Robert M i l l e r  when he was w i t h  Gene Stuart? 
VB: Umm, I d o n ' t  t h i n k  I have. 
BR: Okay. How d i d  Robert  M i l l e r  a c t  when you were around him? 
VB: Very shy,  q u i e t .  
BR: Was Gene' p r e s e n t  a t  t h i s  t i m e  t o o  o r  
VB: No. 
BR: j u s t '  t h e  mother. 
VB: J u s t  t h e  mother. 
BR: Seemed p r e t t y  w e l l  behaved? 
VB: Yes h e  is .  
BR: Okay. Have you eve r  observed anyone p h y s i c a l l y  d i s c i p l i n i n g  Robert 
M i l l e r ?  
.' 
VB: - 
! 
BR: And how about  chewing him o u t  v e r b a l l y ?  
VB: No I haven ' t .  
BR: Okay. So, a l l  t h e s e  b r u i s e s  you observed  you never  saw them be ing  
p u t  on t h e r e  
VB: No, I j u s t  saw them. 
BR: you j u s t  s a w  t h e  b r u i s e s  a f t e r w a r d .  Is  t h e r e  any th ing  e l se  you can 
t e l l  m e  about  Rober t  M i l l e r  o r  Gene S t u a r t  o f  Kathie  M i l l e r ?  
VB: T h a t ' s  abou t  a l l  I know. 
JP :  V i c k i e  do you remember a f t e r  February  i f  uh you'd seen b r u i s e s ,  after 
February ,  s e e n  them on any o t h e r  o c c a s i o n s ?  
VB: I ' m  t r y i n g  t o  t h i n k .  T h a t ' s  been q u i t e  aways back 
J P :  Yeah. 
VB: I t ' d  have t o  be i n  t h e  s p r i n g  of  t h e  y e a r ,  I seen ,  she  d i d n ' t  have 
t h e  k i d  w i t h  h e r ,  b u t  s h e  came running  down t h e  s t r e e t .  
r 
BR: Did s h e  have b r u i s e s  on her?  
VB: Yeah. 
BR: When was t h e  l a s t  t i m e  you saw Rober t  M i l l e r ?  L e t ' s  p u t  it t h a t  way- 
VB: Rober t?  W e l l ,  i t ' d  be  probably  March o r  A p r i l .  
BR: Okay, d i d  he have  any b r u i s e s  o r  a n y t h i n g  a t  t h a t  time? 
VB: N o t  a t  t h a t  t i m e .  
BR: And where was t h i s  a t ?  
VB: Down i n  f r o n t  o f  L i s a ' s .  
BR: Okay. Have you e v e r  been o u t  t o  t h e i r  r e s i d e n c e ?  
VB: N o  I h a v e n ' t .  
BR: Okay, t h e  o n l y  t i m e  you e v e r  saw him was j u s t  a t  L i s a ' s  o r  
VB: Uh  huh 
BR: T h a t ' s  where you were working. 
VB: U h h u h .  
J P :  When you knew Gene S t u a r t  were you aware ( t a p e  r a n  o u t  h e r e )  EL -/@7 
BK: w e  cnangea t n e  t ape  t o  t n e  back slde. 
! JP: P o s s i b l y  we s h o u l d  have  t h a t  i n f o r m a t i o n  on t h e r e  Bob, t h a t  uh when 
d i d  you s e e  Gene S t u a r t ?  
VB: I n  t h e  b a r s .  
J P :  I n  t h e  b a r s .  U h  huh. 
J P  : 
BR: 
V B :  
BR: 
VB : 
BR: 
VB : 
BR: 
VB : 
J P  : 
BR: 
Wel l ,  I was b a r t e n d i n g  and I . . h e  u s e d  t o  come i n  q u i t e  o f t e n .  
Uh huh. 
Where was t h i s  a t ?  
Down a t  L i s a '  s. 
And was he a heavy d r i n k e r ,  modera te  d r i n k e r ?  
Uh, he  has  h i s  b i n g e s .  Not..some n i g h t s  h e  would, some n i g h t s  he 
wouldn ' t. 
Does he  have  a temper, o r  do you know? 
la 
Umrn, h e  g o t  i n t o  a  few s c r a p e s  i n  t h e r e .  
PI 
Okay. F 
A 
Were you e v e r  p e r s o n a l l y  a f r a i d ' o f  him? 
4 
N o .  Q 
Uh huh. 
You s a y  y o u ' v e  known Gene S t u a r t  f o r  a l o n g  t i m e ,  d i d  you know h i s  
son  Gene Lee? 
VB: Not p e r s o n a l l y . ,  b u t  I seen him w i t h  him. 
BR: Okay, d i d  you e v e r  n o t i c e  any c u t s ,  b r u i s e s  o r  s c r a p e s  on him? 
VB: No. Not a t  the t i m e  he  w a s  w i t h  Gene, no. 
BR: Okay, and how d i d  he  a c t ?  
VB: A l r i g h t  I g u e s s ,  a s  f a r  a s  w a i t i n g  o n  them and s t u f f .  
BR: Okay, t h e  o n l y  t i m e  you ever saw him was a t  work? 
VB: Yeah. 
BR: You've never  been t o  t h e i r  r e s i d e n c e ?  
VB: No. 
BR: Okay. D o  you have  any p e r s o n a l  knowledge whe the r  Gene S t u a r t  u s e s  
BR:@ontl d )  drugs?  
4 '  VB: I t h i n k  he  does ,  f rom what I ' v e  been h e a r i n g .  
! 
BR: Wel l ,  t h i s  i s  h e a r s a y  though.  
VB: What's hea r say?  
VB : 
BR: 
VB: 
BR.: 
JP : 
I mean p e r s o n a l  knowledge, have you ever s e e n  him doped up, p e r h a p s  
o r  t h o u g h t  he was? 
I d o n ' t  know i f  h e  was doped up o r  drunk. I d o n ' t  know. 
Okay, you don ' t know. 
No. 
Okay, any o t h e r  q u e s t i o n s  Joan?  
Uh..were you . .d id  you work a t  L i s a ' s  uh when uh were you a w a r e  o f  
a n  i n c i d e n t  i n  December of l a s t  y e a r  when uh Gene and K a t h i e  g o t  into 
an  argument? 
Y e s .  I n  ~ e c k m b e r ?  
Yeah. 
T h a t  when he k i c k e d  h e r  o u t  and s t u f f ?  
U h  huh. 
Yeah, I knew a b o u t  t h a t .  
You .obse rved  them down t h e r e ?  
H e  was b e a t i n g  h e r  up p r e t t y  bad o u t s i d e  
D i d  you see t h i s  y o u r s e l f ?  
VB: Yeah, I s e e n  a few blows go,  b u t  t h e  p e o p l e  g o t  o u t  t h e r e  and s t o p -  
ped it. I know he  w o u l d n ' t  l e t  her i n  t h e  house  t h e r e  for. . t o  get  
h e r  s t u f f .  
JP: I c a n 1  t t h i n k  o f  a n y t h i n g  e l s e .  
BR: Okay, t h i s  i s  Deputy Bob Rears a n d  1'11 c o n c l u d e  t h e  i n t e r v i e w  w i t h  
V i c k i e  Batey a t  t h i s  t ime .  

: DATE; 9/19/81 
T r  1950:lj~sTZ. 
X , : . ~ h i s  i n te rv iew  i s  w i t h  Gene Francis  S tua r t .  Taking t h i s  in te rv iew i s  Sgt.  Robert 
. Harrelson. I n te rv iew  i s  be ing  conducted a t  Clearwater County S h e r i f f ' s  O f f  i c e  i n  
the  i n te rv iew  room. 
ROBERT HARRELSON: Gene f o r  the purpose o f  the tape would you g i ve  me y o u r  f u l l  
address and telephone number p lease? 
GENE STUART: Post o f f  i c e  box 1655. Phone number i s  476-3133. 
RH: Okay, before we s t a r t  any t a l k i n g  I 'm going t o  make you aware o f  y o u r  M i  randa 
Rights, 'okay? You have the  r i g h t  t o  remain s i l .ent ,  do you understand t h a t ?  
You've got  t o  aud ib le  yes o r  no. 
Yes. 
Anything you say can and w i l l  be used against  you i n  a cour t  o f  law, do you under- 
stand t h a t ?  
Yes I do. A 
00 
You have the r i g h t  t o  a lawyer and have him present w i t h  you before  be ing  ques- 
t i o n i n g  i f  you,wish, do you understand t h a t ?  
C n  
Yes. e3 
Cn 
You can decide a t  any t ime  t o  e x e r c i s e  these r i g h t s  and not  answer any quest ions%)r  
make any statements, do you understand t h a t ?  
Yes I do. 
Do you understand each o f  these r i g h t s  as I ' ve  explained them t o  you? 
Yes. 
RH: Okay, Gene, w i t h  those r i g h t s  i n  mind I ' v e  got some quest ions f o r  you. You under- 
stand your r i g h t s  and I ' m  going t o t  t a l k  t o  you and quest ion you a t  t h e  same t ime 
okay? Number one, do you f e e l  up t o  t a l k i n g  t o  me a t  t h i s  t ime? 
- 
GS: Yeah. 
. - . . .  . .  . .. .  .iRH:. . And'do YOU f e e l  l i k e  y o u ' r e  be ing  pressured i n t o  t a l k i n g  t o  me? 
. .  . :. . -  
. . .  . . 
. . 
. : s :  I ;'. You .brought me . :down . .  here, no I guess not.  . . 
\ 
1 RH: Okay, Gene, can you t e l l  mewhat happened? Why d i d  you b r i n g  h im i n t o  Clearwate, e 
Val ley Hosp i ta l?  
GS: Well, he threw up dur ing  h i s  nap and I gave h i m  a bath, w e l l ,  I j u s t  washed him 
o f f ,  and he sa id  he was t i r e d ,  so I put  him back down on my bed cause he had vomit 
a l l  over  h i s  bed and [...when I l a i d  him down he was breath ing l i k e  he, you know, 
. l i k e  he had something i n  h i s  t h r o a t  o r  i n  h i s  lungs. 
RH: Has he had problems? 
GS: No. 
RH: Has he seen a doctor  recen t l y?  
GS: No. I don ' t  t h i n k  so. 
RH: Okay, then what happened the  Gene? 
GS: Well, I l i s tened  t o  h i s  hear t  beat and he ... because he was k i n d  o f  g u r g l y  and uh 
i t  was slow so I j u s t  h e l d  h i s  nose and blew i n t o  h i s  mouth and a bunch o f  s h i t  Q-J 
came up h i s  nose. 
RH: What k ind  o f  s t u f f  Gene? 6n 
GS: Well,  i t  was j u s t  vomit,  I got  i t  on my s h i r t .  I d i d  t h a t  a couple th ree  times 
and I asked him how he f e l t  and he s a i d  p r e t t y  good. 
RH : I t ' s okay Gene. 
GS: And uh, then he j u s t  k i n d  o f  j u s t  l i k e  he was going t o  sleep, b u t  he was t a l k i n g  
t o  me a t  the  same time. 
' RH: Did he say anyth ing t o  you? 
G S :  He j u s t  . . . y  ou know, because he complained e a r l i e r  today about a tummy ache. 
RH: Who d i d  he complain to?  - 
GS: Me. Before lunch, and uh, I asked him how he was f e e l i n g  and he j u s t  k i n d  of 
went l imp, so I...he was breath ing r e a l ,  rea l  shal low,  so I t r i e d  mouth t o  mouth 
again and he d i d n ' t  b reath  any d i f f e r e n t  so I j u s t  grabbed him up and brought 
him up t o  the h o s p i t a l .  
In ter-v iew w i t h  Gene S t u a r t  .Sgt. Robert Harrelson. 
-\ 
R a a s  Kath ie  home today? 
\ ,i GS:  No, she was a t  work. I was supposed t o  r e l i e v e  her t o n i g h t .  
RH: Where does she work a t ?  . 
GS: Woodlot Tavern. 
RH: I n  Ahsahka? 
hi: Yes. 
RH: What t ime d i d  she go t o  work Gene? 
GS:  I took her  t o  work t h i s  morning r i g h t  a f t e r  the  parade. 
RH: Okay. Was Kath ie home when . . .  when her son was throwing up? 
GS:  No, I c a l l e d  her  cause I was supposed t o  r e l i e v e  her a t  s i x ,  and h e ' d  thrown up 
and I ' d  got him a l l  c leaned up and i t  was l i k e  quar te r  t o  s i x  so I c a l l e d  her  and 
t o l d  her  he was s i c k  and I ' d  be a l i t t l e  l a t e ,  t ha t  I ' d  pu t  him back down f o r  16;L 
another.nap, and then I went back i n  and checked on him and t h a t ' s  when he was a3 
brea th ing  funny.. I thought he j u s t  threw up w h i l e  I was gone and,swal lowed i t  
because t h a t ' s  what i t  sounded l i k e .  w rn 
- ,  RH: Okay, Gene. What happened when Kath ie  a r r i ved ,  what happened then? ?.* 3 gn 
/ 
7 GS: Ka th ie  d i d n ' t  come home. They c a l l e d  her and she came t o  the  h o s p i t a l .  
RH: Did you c a l l  her,  K a t h i e  a t  a l l ?  
GS: What? 
RH: Did you c a l l  Kath ie  a t  a l l ?  
GS: From the  hosp i t a l ' ?  
RH: Yes. 
GS: No, they c a l l e d  her.  
RH: The nurse o r  somebody? 
. . 
..' 
'-..,:-  .  : : ;  I . _ r : .  ... :'rGS.: Yeah, j u s t  a f t e r  I ,  got.  . . . a f t e r  I got  him there. Cause I had, j u s t  t a l k e d  t o  her . 
G@ ( c o n ' t )  i n ,  the  i o n i c o r  o r  whatever, I d o n ' t  know. I f i n a l l y  went ou ts ide ,  I 
c o u l d n ' t  watch. Jus t  l i k e  they weren ' t  doing anyth ing.  
, 
l 
RH: When the k i d  was vomit ing,  can you t e l l  me what c o l o r  i t  was o r  what was i t ,  what 
contents was i t ,  stomach contents o r  what when the k i d  was v o m i t t i n g ?  
GS: Wel l ,  I wasn't i n  the  house, I was ou ts ide  and I came i n  and checked on him cause 
i . t  was t ime f o r  h im t o  ge t  up from h i s  nap and i t  wasn't  what h e ' d  at.e f o r  lunch. 
t 
RH: Okay. Was anybody home w i t h  you a t  a l l  today Gene? 
GS:  No. We .... l d i d  some s t u f f  ou t  a t  Ahsahka, ! ' d  been he lp ing  Kath ie.  We d i d n ' t  
ge t  home u n t i l  1:30 o r  so. 
RH : 1 : 30 today? 
GS:  This  'af ternoon. Cause .I rehung the  pool t a b l e  l i g h t  and put up a garbage sack 
rack. 
RH: .Was Robert w i t h  you a t  t h a t  t ime? 
9 - 
G S :  We1 I, he was over  a t  t he  ne ighbor 's .  
R.H: Who i s  the neighbors? 
G S :  A r t  and Kathy Hunt. 
RH: How long was he w i t h  them? 
GS:  God, I don ' t  know. I was busy doing s t u f f  behind the  bar and Kathy came over  
and asked i f  he c o u l d  come over  and p lay.  1 d o n ' t  know.. .hour maybe. U1 Cn 
RH: Well. 
G S :  I wasn' t  r e a l l y  paying a t t e n t i o n .  
RH: You've got me a l i t t l e  b i t  confused her  now, Gene, when you woke up t h i s  morning 
what d i d  you do, t h e  f i r s t  t h ing ,  do you remember-that? 
G S :  We got  up and g o t  ready t o  go t o  t h e  parade. 
RH: Okay, t h a t ' s  you and Kath ie  and Robert? 
GS:  -Yeah. 
. . 
R H Y \ ~ ~  what t ime d i d  you a r r i v e  ou t  a t  Ahsahka, about, I know i t ' s  not  exact .  
m 
1 . 4  GS: I  don ' t  know, uh.. . 
RH: Approximately. 
GS:  God, I...we usua l l y  open a t  ten, bu t  the  parade s t a r t e d  a t  ten, e leven o r  eleven 
t h i r t y  I suppose, bu t  I don' t  know.. . I ,  you know we j u s t  l e f t  a  no te  on t h e  door 
l a s t  n i g h t  saying we'd be open a f t e r  the  parade, so [ ' d i d n ' t  pay any a t t e n t i o n  Q' 
*. to  t h e  t ime,  I d o n ' t  wear a watch. 
RH: Okay. 
GS: I t  wasn' t  important .  
RH: Okay now Gene, you g o t  ou t  t o  Ahsahka w i t h  Kathie, was Robert i n  t h e  c a r  w i t h  you 
when you went out t o  Ahsahka? 
GS: Yep. 
RH: Okay. Did you drop Kath ie o f f  work a t  t he  bar, o r  d i d  you stay t h e r e  too? 
GS: Yeah, I t o l d  you, I hung the  pool t a b l e  l i g h t  and put up t h e  garbage sack rack. b b  0s 
RH: Okay, so you were a t  t h e  bar w i t h  Kath ie f o r  some pe r iod  o f  t ime a t  l e a s t .  F 
-) 
: GS: U n t i l  about 1:30, yeah. 
'4 
RH: Okay, now, Robert was w i t h  you a t  t h e  t ime? 
GS: Well, he was p l a y i n g  w i t h  h i s .  toys u n t i l  Kathy came over and asked i f  he could 
p lay .  
RH: Okay, where i s  Kathy a t ?  . - 
' GS: They have a t r a i l e r  house about a. hundred fee t  from- the  bar. 
. . .. 
RH: Okay, t h a t ' s  Kathy? ' 
GS: Hunt. 
RH: Okay, And d i d  you o r  Kath ie  M i l l e r  g i v e  Kathy Hunt permission .to. 
Gweah , I went and g o t  t , . . , ~ .  
.i RH: Okay, d i d  you t a l k  t o  Kathy Hunt a t  a l l ?  
G S :  Wel l ,  Kathy and A r t .  
RH: Okay, d id  you t a l k  t o  them? 
GS:  Yeah. 
RH: For how long? 
GS:  Oh, ~ o d ;  I don ' t  know, We t a l k e d  about s tereo equipment and ... l d o n ' t  know, f i v e  
o r  ten  minutes, no t  very long. 
4. 
RH: Okay. Did the k i d  seem t o  be okay, Robert M i l l e r ,  d i d  he appear t o  be okay? 
G S :  Yeah. We went over and-sa id  goodbye t o  mom and then we went home. 
RH: You a r r i v e d  home, what happened? 
G S :  We1 1 ,  I was fi 'ddl i n g  w i t h  those cars and s t u f f ,  uh he got  a spanking f o r  boobing.kA 
TI\ 
RH: Spanking f o r  what? 
GS : We c a l l  i t boobing. Tha t t  s when he puckers up when he. . .when he doesn' t get  t o  
do something he wants t o  do, we c a l l  i t  boobing. @ 
RH: UM hum 
' . G S :  And he's  t r y i n g  t o  be a b i g  boy and b i g  boys don ' t  boob, see. 
RH: Oh, I understand tha t .  
GS: And then I f i x e d  lunch and on t h e  way home he sa id  he had a b e l l y  ache and he had 
t o  poop, so as soon as we g o t  home he went poop, and then a f t e r  lunch he went 
again, which i s  unusual cause he ' s  one t h a t  .goes once a day. He s a i d  he had a 
b e l l y  ache so I f i g u r e d  he was probably const ipated, and everyday a f t e r  lunch he 
takes a nap f o r  an hour and I went i n  t o  wake him up cause I was o u t .  .. l moved a1 1 
the  Corvettes around and s t u f f ,  took p i c t u r e s  o f  them so I ' d  have-some before  
p i c t u r e s  o f  them, t h e  one I'me going t o  f i x ,  t he  red one. 
RH: Uh, huh. 
-1:nter"ieiy wi . th  Gene S t u a r t  ' . S g t .  R o b e r t  H a r r e l s o n .  
,r- ,. G a N o .  No, he .  .you know h e  s a i d  h e  had a  be1 l y  a c h e  so i t  was normal  fo r  h i m . .  . I  
I I 
,, f i g u r e d  t o .  . . a n d  I g o t  h i m  a l l  washed  u p  a n d  h e  s a i d  h e  was t i r e d  so I f i g u r e d  
i / h e  w a s  c a t c h i n g  t h e  f l u  or s o m e t h i n g  s o  I p u t  him b a c k  down a n d  by t h a t  t i m e  i t  
was q u a r t e r  to  s i x  a n d  I was s u p p o s e d  t o  r e l i e v e  K a t h i e  a t  s i x ,  c a u s e  I w o r k  t h e  
n i g h t  s h i f t ,  a n d  I c a l  l e d  h e r  a n d  t o l d  h e r  h e  t h r e w  up a n d  s t u f f  a n d  t h a t  I ' d  b e  
l a t e  c a u s e  I was g o i n g  t o  l e t  h im s l e e p  f o r  a b o u t  a n o t h e r  h o u r  a n d  I w e n t  b a c k  
o v e r  a n d  I had p u t  h im down o n  h i s  bed c a u s e  h e ' d  made a  mess o n  t h e  t o p  e n d  o f  
h i s  b e d  w h i l e  h e  was k i n d  o f  c r a w l i n g  u p  t o w a r d s  i t ,  so I a s k e d  him i f  h e ' d  l i k e  
t o  s l e e p  i n  d a d ' s  b e d  a n d  h e  s a i d  y e a h ,  s o  I p i c k e d  him u p  a n d  c a r r i e d  h i m  i n  
t h e r e  a n d  l a i d  him down a n d  l i k e  I s a i d  i t  s o u n d e d  l i k e  h e  had  s o m e t h i n g  i n  h i s  
t h r o a t  o r  or so I a u t o m a t i c a l l y  t h o u g h t  h e  p r o b a b l y  b r e a t h e d  when h e  v o m i t t e d  a n d  
t h a t ' s  normal  f o r  a l i t t l e  k i d  i f  t h e y ' r e  n o t  l a y i n g  o n  t h e i r  s i d e .  H e ' d  made 
q u i t e  a m e s s  so I f i g u r e d  t h a t ' s  w h a t  h e  d i d .  
R H :  Okay. You i n d i c a t e d  to  me t h a t  you  uh s p a n k e d  R o b e r t ,  i s  t h a t  c o r r e c t ?  Where  
a b o u t s  d i d  you s p a n k  him a t  Gene? 
GS: On h i s  b u t t .  
R H :  How many t i m e s ?  
GS: I d o n ' t  know, f o u r  o r  f i v e  s w a t s .  
RH: W i t h  w h a t ?  C.4 
vl 
- -  GS: My h a n d .  I s p a n k e d  h i m  a  c o u p l e  t h r e e  d a y s  a g o  w i t h  a  p a d d l e  b e c a u s e  h e  ... be-  c3 p c a u s e  h e  was g e t t i n g  o u t  o f  h a n d .  T h a t ' s  o n l y  o n c e  i n  a  g r e a t  w h i l e .  Cn a3 
. RH: When h e  g e t s  1  i k e  t h a t  , d o e s  i  t u p s e t  you  q u  i  t e  a  b i  t Gene? 
GS: What d o  y o u  mean,  when k i d s  g e t  l i k e  w h a t ?  
RH: When t h e y  g e t  ... b e  b a d .  
GS: No, n o t  a l w a y s ,  u n l e s s  i t ' s  t h e  same t h i n g  o v e r  a n d  o v e r ,  i f  i t ' s  a  r e p e t i o n  
t h e n  I ' l l  g e t  u p s e t  b e c a u s e  t h e y  know b e t t e r .  
- '  
RH:  Okay. Do you  h a v e  a n y .  k i d s  y o u r s e l f ?  
GS: Yeah,  t w o .  T h e y ' r e  w i t h  t h e i r  m o t h e r .  
RH: Who i  s t h e i  r m o t h e r ?  
. . 
.-:*?:.GS: - We1 1 .  h e r  name i s  S h e r r y  uh. .  .God, .what  i s  h e r  l a s t  name? Blank . .  . . u h .  ; . D a l l y .  
Interview with Gene Stuart ' Sgt. Robert Harrelson. 
G b E l ~ v e n  d nine. 
. . r  
. ' .j 
? RH: Boy and girl or.. . 
GS: Yeah. 
RH: Which one's the oldest? 
GS: The boy. 
RH: Have you tver been a'rrested before ~ e n e ?  
GS: Yes. 
RH: In Orofino or other places? 
GS: Yeah, I was arrested once in Orofino. 
RH: What was that for? 
GS: Something I knew nothing about at the time. It was for a fugitive warrant that& 
I didn't know was issued. a3 
RH: What was the warrant for? 
GS: - Possession of a Controled Substance. 
RH: You know your rights Gene, you don't have to answer any questions, you know as C6) ! 
long as you keep those in mind. ' 
GS: I'm not trying to hide anything. 
RH: Okay, that's fine. Gene, were you ever arrested for anything else besides that 
one charge? 
GS: Yes. 
RH: What was that Gene? 
GS: I'd rather not say. 
RH: Okay. Was that here in Idaho or somewhere else? 
'. .( GS: Somewhere else. .. . 
~ ~ w t h i n ~  more you w a n t  t u  t a l k  a b o u t ,  a b o u t  R o b e r t  i n  pa l  c u l a r ?  
.. \ 
\ $: GS: I ' v e  g o t  n o t h i n g  m o r e  to  s a y .  ,+& %.: - 
- F 
21 
RH: .Okay. I ',m g o i n g  t o  g o  o u t  f o r  a  f e w  m i n u t e s  and  g e t  some more coffee w o u l d  you 
1 i k e  some?  
GS: Doesn '  t. t a s t e  1 i k e  c o f f e e .  
RH: L e t  m e  a s k  you a f e w  o t h e r  q u e s t i o n s  b e f o r e  I g o  o u t  a n d  g e t  m y s e l f  some c o f f e e  
h e r e ,  a g a i n ,  you know y o u r  r i g h t s ,  y o u  know you d o n ' t  h a v e  t o  a n s w e r  me i f  you 
d o n ' t  w i s h  t o ,  d i d  y o u  d o  a n y  d r i n k i n g  t o d a y ?  
GS:' No. 
RH: Use a n y  d r u g s ?  
GS: No. 
RH: Okay,  I ' m  g o i n g  to g o  o u t  for  j u s t  a  few m i n u t e s  o k a y  Gene? Time i s  2 1 0 4  h o u r s  
t h i s  i s  a  c o n t i n u a t i o n  of t h e  i n t e r v i e w  w i t h  Gene F r a n c i s  S t u a r t .  I n t e r v i e w  is 
b e i n g  c o n d u c t e d  i n  t h e  C l e a r w a t e r  County  S h e r i f f ' s  O f f i c e  i n t e r v i e w  room. A l s o  
p r e s e n t  a t  t h i s  p o i n t  i n  t i m e  i s  R o b e r t  R e a r s ,  J u v e n i l e  O f f i c e r  o f  C l e a r w a t e r  a 
C o u n t y  a n d  S g t . ' R o b e r t  H a r r e l s o n  a l o n g  w i t h  Gene S u t a r t .  Okay,  Gene  y o u  know 0;3 y o u r  r i g h t s ,  d o  you  w a n t  t h e m  r e r e a d  t o  you o r  d o  you  f u l l y  u n d e r s t a n d  y o u r  r i g h t s .  - 
Do you u n d e r s t a n d  y o u r  - r i g h t s ?  c.lb 
ij CR 
- GS: Yes, 223 
1- CJ5 
RH: Okay. a 
ROBERT REARS: Okay, b e f o r e  I a s k  you a n y  q u e s t i o n s  Gene ,  I w a n t  t o  make i t  c l e a r  I ' m  
not: a c c u s i n g  you of a n y t h i n g  or a n y t h i n g  e l s e ,  when we h a v e  a d e a t h  i t ' s  a n  a u t o -  
m a t i c  i n v e s t i g a t i o n ,  r e g a r d l e s s  i f  i t ' s  a  t r a f f i c . . a c c i d e ~ t  o r  w h a t e v e r ,  a n d  I know 
i t ' s  h e l l  o n  you a n d  i t ' s  h e l l  o n  u s  a n d  w e ' l l  t r y  t o  g e t  it o u t  o f  t h e  way a s  
q u i c k  as we c a n .  Okay ,  how l o n g  h a v e  you  a n d  K a t h i e  b e e n  l i v i n g  t o g e t h e r ?  
GS: A l i t t l e  o v e r  a  y e a r  ... A y e a r .  
RR: A y e a r ?  About  t h i s  t i m e  l a s t  y e a r  t h e n ?  
G S :  We w e r e  g o i n g  t o g e t h e r  b e f o r e  L u m b e r j a c k  Days. 
. . 
. . 
RR: Okay, a n d  d o  you g e t  a l o n g  p r e t t y  w e l l ?  
~ ~ e k a ~ ;  d i d  p a r t  o f  t h i s  argument concern your d i s c i p l i n e  df t h e  c h i l d ?  
k .  
GS: ~ o s t l ~ ~ i t y a s  her l a c k o f  house work a t  the  t ime, but yeah i t  was probably.  
. 
RR: That was jZit i n  passing anyway. Okay, I d o n ' t  know what k i n d  o f  background 
you have, can I ask you a quest i on  here, o f  course you don ' t  have t o  answer 
any of these quest ions,  bu t  was your f a the r ,  by any change, a s t e r n  d i s c i p l i n a r i a n ,  
d i d  he c rack  the whip on you, pound on you once i n  awhi le  when you were a c h i l d ?  
GS: He was s tern ,  yeah. 
RR: Okay, di.d you ge t  q u i t e  a few whippings when you were a k i d ?  
GS:  Probably no t  any more than any o the r  k i d .  I d i d n ' t  t h ink .  I f i g u r e d  when I 
got a spanking I . . .  
Okay, I t h i n k  we've a l l . b e e n  i n  t h a t  p o s i t i o n  a t  one t ime o r  another .  Okay, have 
you h i t  t h i s  young Bobby M i l l e r  i n  the  past as a d i s c i p l i n e ?  
Robert, yes. 
I c a l l  him Bobby, okay Robert. You have? 
Yes. 
rn 
Have you h i t  him t h i s  week? 
Yeah, he go t  a spanking today and he had a spanking a couple o f  days ago. 
4 
wr &a' 
Okay, how about l a s t  Monday o r  Tuesday o f  t h i s  week? 05 
k 
Yeah, probably,  I s a i d  a couple o f  days ago. 
RR: Okay. D id  he get i n  a b i c y c l e  wreck o r  something l a s t  week? 
GS: I guess, he s a i d  he Wrecked h i s  t r i k e .  
RR: Did he h u r t  h i m s e l f  a t  t h a t  t ime? 
GS: Yeah, he had a l i t t l e  c u t  on h i s  forehead. - 
RR: Whereabouts on h i s  forehead? 
GS: L e f t  uh. .. 
~ s : @ e l  1, it's just a tricy~te. -- 
- 
. . 
i RR: And he just tipped it over is that ... i 
e 
GS: Well, yeah the sidewalk's about six inches higher than the 
RR: He just wrecked on it. 
- - 
GS: 'He does that every once in awhi le, he's not watching where he's going and he 
- : c.': crashes, but all kids do. 
RR: I'm sure, you can't watch all kids all the time and all kids are going to experi- 
ment with' some kind of an activity and everybody's going to fall down, we do that 
just learning to walk. Isn't that right? Okay, so then on Monday or Tuesday d i d  
you have to discipline him by any chance or any part of the week? 
GS: Yeah, I said I did. 
RR:  Okay, and how did you discipline him? 
GS: I 
R R :  Did you hit him by any chance? 
GS: I gave hi m... he got a spanking because he was.. like I explained earlier, boobing. pa 
w 
RR: Okay. That's his word for crying is that what it is? €3 
0s 
/. GS: We1 1, it's not really crying, and it's not ... it's puckering up like you're going R3 
to cry, but you don't cry, but it's not a pout. I don't know what you call it, 
it's boobing. 
RR: Puting on a sad face type of thing. 
GS: Yeah. 
.RR: Okay, Maybe sulking, depends on the.kid. ': 
GS: When he doesn't get to do what he wants to do. 
RR: Okay, kind of pouting, sulking, that type of thing. 
GS: Yeah. 
!nr ;erv!ew w.1 En bene s t u a r r  -y Sgt. Harrelson and Kobert Kea-'. 
R@ Could y o u  demonstrate? 
GS : Backs i de of. your f i nge rs  . 
t 
RR: L i k e  a snap. 
GS:  Yeah,.a tap a longs ide  t h e  head, cause the back o f  your f i nge rs  a r e  h a r d  you know. 
RR: Kind of* the back o f  t h e  hand on l y  j u s t  t he  f ingers .  
GS:  Yeah, j u s t  the f i n g e r s ,  w e l l  he ' s  not t h a t  b ig ,  you cou ldn ' t  use t h e  back o f  
your hand. 
RR:  Just the  back p a r t  o f  you hand, j u s t  a  back snap a longside t h e  head w i t h  you r  
f i n g e r s ,  a longside the  head, what pa r t  o f  the head? S i d e o f  t h e  head, above t h e  
ears, ternpel? I n  t h a t  a rea? 
GS:  Yeah. 
RR: Okay, when was the  l a s t  t ime  you d i d  t h a t ?  
G S :  I t ' s  been q u i t e  awhi le .  
RR: Was t h a t  be fork  K a t h i e  l e f t  you, o r  a f t e r  she came back o r  has i t  been s i n c e  t h h ?  
bs 
GS:  I don ' t  t h i n k  I ' v e  f l i p p e d  h im s ince she's been back, i f  I d i d  maybe once o r  t w l  
but  I don ' t  t h i n k  so. 73 
RR: Okay, so i t ' s  been prpbab ly  af the  leas t  s ince before  the  h i d d l e  o f  A U C J ~ S ~ ,  ' .o 
along t ime ago. Okay, have you ever poked the  k i d  w i t h  your f i n g e r ?  
G S :  Oh, yeah, poked him i n  t h e  c h e s t  when I ' m  t a l k i n g  t o  him when I g e t  down- in a  
. squat t ing  p o s i t i o n  and ... 
- 
RR: On h i s  l e v e l .  
GS:  Yeah, so I ' m  same h e i g h t  as him cause he 's  s tanding up. 
RR: When was t h e  l a s t  t i m e  you 'remember doing t h a t ?  
GS:  This  week. ._ . 
.F . .  . .  
. 
,$;i$ : ., . . 
-, 
. ?.t' : ,, i. ., . : .. . 
RR: What p a r t  o f  t h i s  week? . T h i s  i s  Saturdav. i t ' s  k inda hard to;~iem&ber..back four ' - .  
RR: A l o t  o f  k i d s  a re  t h a . &  jy t o o .  
'3 G S e L  t h i n k  h e  i s  a  l i t t l e  a n n e m i a ,  c a u s e  K a t h i e  i s  a l s o .  
' '\i 
R R :  E a r l i e r  p a r t  of t h e  w e e k  you  t a p p e d  him i n  t h e  c h e s t .  
GS: Yeah.  
RR: Can you t e l l  m e  how many times you t a p p e d  him i n  t h e  c h e s t ?  
GS: I d i d  a g a i n  t o d a y ,  y o u  know, when I was  t a l k i n g  t o  him b e f o r e  h ' is  s p a n k i n g .  
RR: Okay. 
.. GS: Uh, you  d o n ' t  c o u n t .  
R R :  Okay,  l e t  m e  r e p h r a s e  t h i s  a b o u t  Monday o r  T u e s d a y  d i d  you poke  him a n d  l e a v e  
some b r u i s e s ?  
GS: Yes. 
RR: Can y o u  remember a p p r o x i m a t e l y  how many b r u i s e s  you  l e f t ?  
GS: No. 
RR: No i d e a  how many? 
'3 
;--, GS: No. L i k e  I s a i d  h e  b r u i s e s  r e a l  e a s y .  
1. 
RR: Okay. And y o u  h i t  h i m  t o d a y ,  t h e n  I g a t h e r  too, o n  t h e  f a n n y  o r  s o m e t h i n g  or .  .. 
GS: Yeah,  h e  g o t  a  s p a n k i n g .  
RR: . Did you '  p o k e  him i n  t h e  c h e s t ?  
GS: Yes, I a l r e a d y  s a i d  y e s ,  1 .  d i d  t o d a y .  
RH: About  w h a t  t i m e  was t h a t  Gene? 
GS: Two o ' c l o c k ,  1 d o n ' t  know. 
RH: Okay. Why d o n '  t y o u  u h ,  g o  b a c k  o v e r  t h e  p o r t i o n  w h e r e ,  Bob. R e a r s  w a s n ' t .  h e r e  a t  
t h a t  t i m e ,  s o  maybe h e  c a n  ... t e l l  Bob when y o u ,  a n d  i w a n t  y o u  t o  cocrect me i f  . 
I ' m  w r o n g ,  G e n e ,  b u t  you  i n d i c a t e d  y o u  w e n t  i n  a n d  ' 1 a i d . R o b e t - t  down i n  - .  h i . s . b e d  f o r  
..... 
. . . . . .  . . .  
. . . . . . .  a  n a p  a n d  y o u  w e n t  o u t s i d e .  . . . . . . !..<.... ........ . .  
. . .  . .- . . . . . . . . - . . . . . . . .  .:, 
Gb Yeah,  h e  u s u a l  l y  t a k e -  a n a p  f o r  a n y  h o u r ,  b u t  t o d a y ,  .e I s a i d  I w a s n ' t  o n  .a s c h e d u l e ,  we w e r e  r u n n i n g  l a t e .  I c h e c k e d  h i m  when I f ound  o u t  t h a t  he . .  . y e a h  
: i t  m u s t a  b e e n  a b o u t  a n  h o u r  b e c a u s e  i t  was a r o u n d  f i v e  o ' c l o c k .  
I 
RH: Okay ,  now, you  t o l d  m e  when h e  wokd up  h e  h a d  v o m i t t e d .  
GS: W e l l ,  t h a t ' s  when I came i n ,  y e a h ,  t h a t : . . i t  was  a l l  o v e r  t h e  b e d  a n d  I g o t  h im 
up a n d  w a s h e d  him u p .  
RH:  Then you  l a i d  him down i n  y o u r  b e d ?  
GS: Yeah.  
RH:  Okay,  a n d  t h a t  was a r o u n d  f i v e  o ' c l o c k .  
GS: W e l l ,  by  t h e  t i m e  I g o t  h im w a s h e d  up i t  was c l o s e r  to f i v e  t h i r t y  b e c a u s e  I 
c a l l e d  K a t h i e  a t  q u a r t e r  t o  s i x .  
RH: Did you c h a n g e  t h e  l i n e n  o n  t h e  bed  o r  d i d  you  c l e a n  i t  up  i n  a n y  way?  
GS: No, I j u s t  washed  h i m  u p  a n d  p u t  h im down i n  t h e  o t h e r  b e d ,  w e n t  o v e r  a n d  c a l l e d  
K a t h i e  a n d  came b a c k  a n d  l i k e  I s a i d  h e  s o u n d e d  l i k e  h e  was k i n d  of g u r g l i n g  a n d  
t h a t ' s  when h e  t h r e w  u p  a g a i n .  
R H :  Did y o u  t r y  r e s u s c i t a t i o n  o n  h i m ?  
GS: Yeah ,  I ' v e  g o t  i t  a l l  o v e r  me. 
RH: What k i n d  d i d  y o u  u s e ,  m o u t h  to  n o s e ?  o r  mouth  to  mouth?  
GS: Yeah ,  mouth  t o  m o u t h .  H e l d  h i s  n o s e  a n d  
RR:  Okay. 
RH: Did you  t r y  . a n y t h i n g  e l s e  Gene?  
GS: W e l l ,  p u s h e d  o n  h i s  c h e s t .  
RH: P u s h e d  o n  h i s  c h e s t ?  
GS: Yeah. You b low i n  a n d  t h e n  y o u  p u s h  down,  y o u  b l o w  i n  a n d  push:kdown. 
RR: When y o u  p u s h e d  o n  h i s  c h e s t  d i d  y o u  pse t h e  p i l m  o f  y o u r  h a n d  or d i d  you u s e  
y o u r  f i n g e r s  o r  thumb or w h a t ?  . . ; i- - . I: * , 
/- -. RROOkay ) GS: I don't know I wasn't paying that much attention, the kid was sitk. 
RR: Okay, now you left the Woodlot about one o'clock this afternoon, is that correct? 
I 
GS: About 1 :30 1 think. 
RR: Okay, and you went over to Hunt's to get the boy, I understand he was playing 
there while you were at the . . .  is that right? 
GS: Yeah, 1 went over and got him and brought him over to the Woodlot. 
RR: Okay, and then you took him home from there? 
GS: Yeah. 
RR: Okay, did you discipline the kid today? 
GS: Yes. 
RR: And what time was that? I know this sounds repetitious but I've got to get some- 
thing clear in my mind. 
GSL I don't know exactly wht time. Two-two-thirty, I don't know. 
3 R R :  And he went to a nap right after that? 
'3. 
GS: After lunch, we had lunch then. 
RR: Okay, and you discipl ined him before lunch 
GS: Yeah. 
RH: What did you have for lunch Gene? 
GS: Chicken Noodle soup. 
RH: Chicken Noodle soup, that was all. 
GS: Yeah. 
RH: Did the kid have anything to drink? 
Rb Did t h e r e  seem t o  b e  b , p r o b l e m  a t  t h a t  p o i n t  i n  t i m e ,  a s  h e  a c t i n g  s i c k .  GS: W e l l ,  h e  s a i d  h e  h a d  a  b e l l y  a c h e  o n  t h e  way home. 
R H :  O k a y . '  :, 
P 
GS: And l i k e  I s a i d  h e  w e n t  to  t h e  b a t h r o o m  b e f o r e  l u n c h  a n d  w e n t  a g a i n  a f t e r  l u n c h .  
RH: Did y o u  u h ,  c h e c k  t h e  t o i l e t  to  see w h a t  w a s  i n  i t ?  
GS: Y e a h .  
RH: Okay.  
GS: F o r  a w h i i e  h e  was n o t  w i p i n g  g o o d  so we  c h e c k  h i m .  
R H :  O k a y ,  w h a t  w a s  i n  t h e  t o i l e t ?  
GS: P o o p .  
R H :  Did i t  l o o k  l i k e  a  n o r m a l  bowe l  movemen t  to  y o u ?  
GS: Y e a h ,  p r e t t y  much ,  o t h e r  t h a t  t h e  f a c t  t h a t  i t  w a s n ' t  n o r m a l  h e  d i d  i t  t w i c e  i n  63 
t h e  m a t t e r  of h a l f  h o u r  o r  so. 0$ 
-4 
RH: O k a y ,  d i d  t h a t  s e e m  to  b e  h a r d  o r  w e r e  t h e y  s o f t  o r  d i a r r h e a  t y p e  o r  c o u l d  y o u  t e l l ?  
GS: It w a s  p r e t t y  n o r m a l ,  I d o n ' t  know,  i t  w a s n ' t  h a r d .  
RH: Were t h e y  f o r m e d ?  
RR: Was i t  i n  l i q u i d  f o r m ?  
, GS: No i t  w a s  p r e t t y  so f t .  
RH: S o ,  i t  w a s  f o r m e d  t h e n ,  o k a y .  How much a f t e r  t h e  f i r s t  bowel  m o v e m e n t ,  how much 
a f t e r  t h a t  d i d  t h e  k i d  a l s o  h a v e  a n o t h e r  bowel  m o v e m e n t ,  y o u  s a i d  h e  h a d  t w o  
p o o p s  . 
GS: Y e a h ,  o n e  b e f o r e  l u n c h  a n d  o n e  a f t e r .  
RH: Okay ,  w h a t  s p a n  of t i m e  a r e  we  t a l k i n g  h e r e  Gene?  
GS: A b o u t  h a l f  a n  h o u r ,  i t  d o n ' t  t a k e  l o n g  to ea t  s o u p .  L i k e  I s a i d  I w a s n ' t  p a y i n g  
t h a t  c l o s e  of a t t e n t i o n .  ? - . .r, . -  
GS: Wel l ,  he d i d  fo r  awhi '  he uh, l e t s  see, not real  l y  ac lents. He had a couple 
: 0 f them, two o r  three,  ou t  i t  was j u s t  I t h i n k  g e t t i n g  baed t o  say ing I have t o  go instead o f  t r y i n g  t o  s t a y  and ho ld  i t .  
i 
RH: ~ u s t ' n o r m a l  ... normal k i d .  
G S :  Yeah. 
RH: Real easy t o  p o t t y  t r a i n  then. 
GS: Y e ~ h ,  he was p r e t t y  good. 
RH: Does i s  . i t  upset you Gene when he has an accident? 
GS: I t  d i d n ' t  a t  f i r s t .  A f t e r  t h e  second o r  t h i r d ,  1 i k e  I said,  any th ing  t h a t ' s  re -  
p e t i t i o u s ,  yeah, i t  gets on your nerves. 
RH: . I t  upset you? 
GS: Wel l ,  yeah, upset 's  a good word I guess. 
RH: My d e f i n i t i o n  o f  upset and your d e f i n i t i o n  i s  probably two d i f f e r e n t  th ings .  Does 
i t  make you ... l e t  me ask you a few questions along t h i s  l i n e  t o  c l a r i f y  upset 
t o  you and upset t o  me. Uh. .when you get uspet does i t  make you want t o  s t r i k e  
the  k i d ?  8s 
GS: We1 1 ,  i t  depends on t h e  c i  rcumstance, yes o r  no. Uh, i t  depends on what he does.bA 
b+ \: I f  i t ' s  something you t e l l  h im n o t  t o  do and he does i t, he gets a spanking, 
' w 
I %  
, yeah. But i f  i t ' s  l i k e  an acc ident ,  l i k e  pooping h i s  pants, no, because t h a t ' s  63 
normal. He has g o t  spankings f o r  pooping h i s  pants because when he d i d  t h e  05 
exact t h i n g  l i k e  he was t o l d  n o t  t o  do something and he stands the re  and poops m 
i n  h i s  pants d e l i b e r a t e l y  knowing t h a t  he sould go, and e s p e c i a l l y  i f  he's stand- 
i ng  r i g h t  there when I ' d  be work ing i n  the  shop o r  something and h e ' d  be . j u s t  
s tanding there-and ins tead  o f  saying,  Dad I ' v e  g o t t a  go, he would j u s t  s tand t h e r e  
and poop h i s  pants. 
RR: Today, when he had two bowel movements w i th inn  an hour d i d  he ask you to ,  d i d  he 
have t o  go o r  anyth ing? 
.. * 
GS:  Yeah, h e ' d  say I g o t t  a go poop o r  he 'd j u s t  go. 
RR: The second t ime today d i d  you have any concern f o r  him o r  something? 
. GS: No, he s a i d  he had a b e l l y  ache and uh, he always goes pee r i g h t  a f t e r ' l u n c h  be- 
f o r e  he takes a nap and today he s a i d  he had t o  go':poop, i t was no b i g  deal. 
GS. It was before  lunch i I had t o  f i x  the soup and ther : a t e  the soup and he 
took h i s  nap and i t  was about h a l f  hour o r  f o r t y  f i v e  minutes t o  an hour, t h a t  
t ime range. 
! 
RR: Did you poke him i n  the  chest  w i t h  you f ingers  today? 
, 
I 
G S :  For the t e n t h  t ime, Yes. 
RR: Okay, today. 
RH: I ' v e  g o t  a  few o t h e r  ques t ions  f o r  you Gene, do you ever  have anybody b a b y s i t  
s i nce  you've been 1 i v i n g  w i t h  Kath ie,  has anybody ever baby s a t  Robert f o r  you? 
G S :  Wel l ,  a  couple t imes, we d o n ' t  go ou t  much. 
RH: You d o n ' t  have a  regu la r  baby s i t t e r  t ha t  comes t o  your house o r  t a k e  Robert any- 
where, day care cen te r  o r  anywhere? 
RR: One o the r  quest ion . . . . . p  l a y  where Kath ie works a t .  
GS: No, he 's  u s u a l l y  no t  ou t  there ,  bu t  today I was doing s t u f f  i n  the  b a r  and he was 
p l a y i n g  w i t h  h i s  toys  and he used t o  p lay w i t h  Kathy 's  boy, Stacy, when he 1 i ved  
o u t  t he re  i n  Ahsahka and everybody l i k e d  him, he 's  a  good k i d .  SO she asked him 
i f  h e  wanted t o  come over  w h i l e  I was busy and Kath ie  was bar tending and he was + j u s t  p l a y i n g  wi'th h i s  toys l i k e  he always does. 00 
RR: I d o n ' t  have any more quest ions now, do you Bob? 
RH: One more quest ion  ~ e n e  then I ' l l  ... do you l i k e  watching Rober, b a b y s i t t i n g  ~ o b e r  
GS: Oh, yeah, he ' s  fun. cD 
RH: You d o n ' t  mind your  g i r l f i  rend, f i a n c e  Kathie go ing  t o  work and you hav ing  t o  
s t a y  home w i t h  Robert a t  t imes,  days. 
GS: I ' m  work ing ... I ' m  work ing on cars and he 's  r i d i n g  h i s  t r i k e  o r  sometimes h e  comes 
and. watches, and then 1 i ke  I s a i d  l a te1  y  I ' ve  been re1 i e v i  ng her  so I go t o  .work 
a t  n i g h t  and he 's  w i t h  he r  a t  n i g h t .  
RH : No p rob 1 ems then? 
GS: No. 
RH: Okay, t h a t ' s  about a l l  t h e  quest ions I ' v e  got f o r  you now unless Bob Rears has 
some more. 
GS:  Not o f ten .  
. ", 
RH: What were t h e  reasons? What woul d the reasons be? 
GS:  For no t  doing something I war supposed t o  o r  doing something t h a t  I w a s n ' t  sup- 
posed to .  
RH : How wou 1 d he co rrec' t  you? 
GS: Spank me. 
RH: Spank you where? 
G S :  Bu t t .  
RH: Would he do anything e l se ,  Gene? 
. .. 
GS:  No. 
RH: Okay, Gene, when you co r rec ted  Robert,  d i d  you use anything e l s e  bes ides  you hand? 
GS:  I t o l d  you I used a paddle e a r l i e r  t h i s  week. 
7) 
. RH: Okay, what was the  paddle cons t ruc ted  o f ?  
d .  
GS:  A spatu la.  
RH: A spatu la?  Whereabouts d i d  you h i t  Robert a t ?  
GS:  The b u t t .  
RH: Do you have any brothers,  Gene? 
GS: No. 
RH: S i s te rs?  
GS: Yeah. 
- RH: How many s i s t e r s ?  
RH:@th 0 1  der and younger? Gene you t r u s t  me? 
I GS: No. 
Pf :., 
RH: You.'don' . . t t r u s t  me? 
GS: Not p a r t i c u l a r l y .  
RH: I s  i t  j u s t  the  un i fo rm t h a t  you d o n ' t  t r u s t  or being t h a t  we' re p o l i c e  o f f i c e r s  
t h a t  you d o n ' t  t r u s t  i n  general  o r  ... what's the  s i t u a t i o n .  
GS: Oh, you would use any means t o  ge t  what you want. 
RH: You be l i eve  I would use any means t o ?  
G S :  L ie ing .  
RH: You t h i n k  I would deceive you, l i e  t o  you? 
GS: Yeah. 
RH: Have I l i e d  t o  you so f a r ?  
GS: I d o n ' t  know. . 
RH: I d o n ' t  t h i n k  I ' v e  ever  t o l d  you t h a t  would requ i re  t o  l i e  t o  you. 
GS: I d o n ' t  e i t h e r .  
RH: Okay. What type o f  spa tu la  i s  i t?  
GS : Pancake' t u rne r .  
RH: I s  i t  i n  the  k i t c h e n ?  
GS:  Yeah. 
RH: I s  t h a t  the  o n l y  spa tu la  ... i s  t h e r e  on l y  one spatual i n  t h e  k i t c h e n  o r  i s  t h e r e  
more than one? 
- 
GS: There's about t h ree .  
RH: Which one d i d  you use p a r t i c u l a r l y .  I f  I was t o  go o u t  t he re ,  can you desc r ibe  
the  spatu la t o  me? 
t ~ : @ i k e  I s a i d  before,  about a year. 
-3 RH: During t h a t  p e r i o d  o f  t ime, you go t  along w i t h  Robert okay? 
' . 
. 
GS:. Yeah. 
RH: Have you ever been s e x u a l l y  aboused i n  your l i f e ?  
GS:  No. 
RH: Do you t h i n k  you had problems when you was a k i d ?  
GS:  Did I have problems? 
RH: Yes. 
GS:  No, n o t  any more than the  average k i d ,  I don' t  imagine, l ed  p r e t t y  much an 
average 1 i f e .  
RH: Never had any problems w i t h  your parents? I mean major problems, I "m n o t  t a l k -  
i ng  about ,  you know, I mean every k i d ' s  had several problems w i t h  t h e i  r parents,  
but  ... 
GS: No major ones, no. 
RH: Well, Gene, t he  doc tors  up the re  say tha t ,  t h a t ' s  an abnormal death. 
I 
GS:  Abnormal? 
t-r, 
RH: Yes s i r .  
GS:  What d i d  they f i n d  i n  h i s  lungs? 
RH: I d o n ' t  know, b u t  they  s a i d  therel.s abnormal amount o f  bru ises on t h e  k i d .  
GS: We1 1 ,  t h a t ' s  wha't t h e r e  t h e r e  f o r ,  I guess. 
RH: That 's  what was brought  t o  my a t t e n t i o n ,  Gene. 
- 
G S :  I ' m  sure  o f  t h a t .  
RH: Gene, you know I, you know, i f  t h e r e ' s  a reason f o r  the  abnormal b r u i s i n g ,  I ' d  
l i k e  t o  hear i t ,  I can understand why k i d s  can get  t o  you. 
- 
Was i t  done i n  f r o n t  ot you? 
"0 
i GS: No. 
RH: While you were home? 
3 .  . 
. . 
" GS: Not usua l ly .  L i k e  I sa id ,  we'd been working oppos i teends o f  t he  t a b l e ,  i t ' s  
kinda hard f o r  us both t o  be home a t  the  same time. 
RH: You work seven days a week, Gene? 
GS:  Yes. 
RH: Not much t ime o f f ?  
. . .  
GS: When I make i t .  I ' m  s e l f  employed o r  t r y  t o  be. 
RH: I r e a l i z e  t h a t ,  you, you and I ' v e  t a l k e d  before on the  work you do 
you ' r e  somewhat o f  a p e r f e c t i o n  i s t  a ren ' t you ~ e n e ?  
I t h i n k  
GS: Yes. 
RH: You take p r i d e  i n  t h a t  d o n ' t  you? 
PA 
GS: Yes, I do. 
l 
RH: I do too,  I ' m  a p e r f e c t i o n i s t ,  a t  l e a s t  I consider myself  t o  be. You t h i n k  
you have a low.. . lower to1 le rance because you a re  a p e r f e c t i o n i s t  w i t h  Robert? 
GS: No, Not a t  a l l ,  I d o n ' t  t h i n k  I have a lower t o l l e r a n c e  w i t h  Robert because I ' m  
a p e r f e c t i o n i s t ,  no. 
RH: Okay, I ' v e  been i n  *your house, you keep a neat house, I ' v e  been o u t  the re  on two 
occasions, appears t o  be a n i c e  neat  house, do you l i k e  keepin '  i t  t h a t  way? 
GS: Yeah. Most o f  the  t ime, l a t e l y  I haven ' t  been ab le  too  because we 've  been work: 
i ng  so much. 
RH: Some people i n  t h i s  county, I ' m  sure  you've been around, not  on l y  t h i s  county but  
throughout, you know, the  Un i ted  States anyway, people, some people d o n ' t  l i v e  
nea t l y  as I do7 and maybe you do too. 
GS: Oh, t h a t ' s  very ev ident .  
. RH: I, see it q u i t e  a b i t  cause I ' m  i n  and ou t  o f  homes q u i t e  a b i t .  
--. . : 
$<; . :;$;:,-. -,- ...r : . . . . , ;.. . .  . . - 
*~.k e,:w*~s::'.~henthey.:'f ;-q ibur&d o u t  ..what .$hey &-e .-gonna do: f o r  
L . *!.I : , .-.. : . - . .  
.  . . .  . '-: , t::; :+-.;- 'do. anythi ng :.-.cause I was therk.'' . .. * '  . . . . 
r . .  
. . 
. , RH:& 
m not  a doctor,  Gene, don ' t know what happened UP t b  , I j u s t  know what. . . 
- a t  people were t e l l i n g  me, okay. 
J 
! GS: Yeah, you c a n ' t  t ake  an emergency and p a r t i n g  the Engl ish,  fuck around and have 
any success e i  ther .  When you have a nurse t r y i n g  t o  put  a respi r a t o r  on  a ch i  l d  
t h a t  they already have a tube down h i s  mouth i s  k i n d  o f  i d i o t i c ,  e s p e c i a l l y  when 
.-i-q 
t he  doctor  t e l l s  he r  no t  t o  do i t .  
'-LT - 
, ;;/. 
RH: Okay, Gene, there seems t o  be a 1 i t t l e  b i t  o t  a problem, d i d  you uh, h i t  Robert 
i n  the  stomach today a t  a l l ?  
GS: No, I d i d n ' t  h i t  him i n  t h e  stomach. 
RH: Would you get t h i s  i n c i d e n t  c l a r i f i e d ,  the bruises on the c h i l d ,  we've go t o  get  
t h i s  worked out  and c l a r i f i e d ,  okay? 
G S :  I could go f o r  a cup o f  cof fee now. 
RH: You want a cup o f  co f fee?  
GS: Might as we l l .  
Rh: Okay, Gene, w e ' l l  shut t h i s  o f f  again. 
I ' d  l i k e  t o  see Kath ie  i f  i t ' s  a t  a l l  possible. 
1 ' 7 1  t a l k  t o  the prosecutor  and see what we can make along those l i k e s ,  okay, 
arrangements. 
We ' l l  resume t h i s  i n t e r v i e w  w i t h  Gene Francis Stuar t ,  t h e  t ime i s  2254 hour3 
a l s o  present i s  Deputy Robert Rears. Okay, Gene, I ' d  l i k e  t o  ask you a few 
more questions, number one, wi 11 you s'ubmi t t o  a, i t  would be a sex cr ime,  uh 
k i t  which would be performed on you, tak ing  uh, swabbings from you body area? 
GS: .Do what? 
RH: Would you submit t o  going up t o  t h e  hosp i ta l  and having a doctor  uh, take swab- 
bings o f  your, your body? 
GS: For what prupose? 
RR: H a i r  samples and what no t .  
GS: Sure. 
.RH: You would submit t o  t h a t  then? 
R H e n .  ady o t h e r  pa r t  o f  t h e  body? 
1 '  GS: NO;. 
t ; : 0 
RH: sbat t i ia .  
RH: Do you poke Robert o r  d i d  you poke -Robert? 
GS: I ' v e a l r e a d y  answered t h a t  about a  h a l f  a  dozen times, yes. 
RH: Okay, Gene, I  can understand t h a t ,  I ' m  a  reasonable man, I can understand if you ... 
a  c h i l d  cannot take the  poking as an adu l t  can, i f  you poke a  c h i l d ,  i t  usua l l y  
b ru ises ,  a  c h i l d  i s  very  small, t he  to l l e rance  i s  no t  as much as an a d u l t .  
RR: I understand t h a t  you were marr ied once before, i s  t h a t  c o r r e c t ?  
GS: 
RR : 
GS:  
RR : 
GS : 
RR : 
GS : 
RR : 
Yes. 
Can I ask you what your ex-wi fe 's  name i s  now? Is  i t  D a l l y ?  
I  a l ready  t o l d  you t h a t ,  yes. 
Yeah-, you might o f  t o l d  him, bu t  I don ' t  remember you t e l l  i n '  me. ( i n a u d i b l e )  b~ 
I  d o n ' t  remember who I t o l d .  
What's her name? 
Sherry Da1 l y .  
And t h a ' t s  D A L L Y? And her husband's name i s  now Richard, i s  t h a t  c o r r e c t ?  
O r  D ick  o r  something. What's he r  husband's name now? 
GS: Nick. 
RR: Nick? And you have two ch i l d ren ,  i s  t h a t  co r rec t ,  one o f  t he  name i s  Jenni fer ,  
i s  t h a t  c o r r e c t ?  And how o l d  i s  she? , 
- 
GS: Nine. 
RR: And your son's name i s  t h e  same as yours, i s  t h a t  c o r r e c t ,  Gene, o r  i s  i t  Gene 
Lee? 
.-GS:::.- I t I s  Gene Lee. ,. 
Eleven and a r e  they go , .~g  by your name o r  are they goit.- dy Da l l y  now, o r  do 
.3 you know? e 
' G S :  Da l ly .  J 
-.% 
RR: And, can youate l l  me your w i f e ' s  cur rent  address? 
.?&: 
'0 , .
.<a G S :  No, I c a n ' t .  + 
RR: Can you t e l l  me what twon she l i v e s  i n ?  
GS: No, I c a n ' t .  
RR: Can you t e l l  me what town she l i v e d  i n  t h e  l a s t  t ime you heard from her?  
GS:  B ig fo rk ,  Montana. 
RR: Do you know her address. i n  B i g f o r d  tha t  was? 
GS:  No, I d o n ' t ,  not  r i g h t  o f f  hand. 
RR:  Okay, d i d  they ever mention anyth ing  about moving t o  Whi tef ish,  Montana by any 
chance? 
G S :  Not t o  me. I have no idea where they are l i v i n g  now. 
RR: D id  you a t  any t ime ever s t r i k e  your own ch i l d ren ,  Jenn i fe r  and ... 
80 
w 
GS:  Yes. 'a 
RR: D i  d you do i t  very o f t e n ?  
..- 
GS:  Jenn i fe r ,  no, Gene Lee ... 
. .  
RR: How abour Gene Lee? 
GS:  Uh, no t  o f ten ,  I . . I haven' t seen Jenn i fe r  s ince 1974. 
.RR: Okay, Gene Lee, though, stayed w i t h  you the  summer before  t h i s  l a s t  summer, i s  
t h a t  c o r r e c t ?  
- .  
.  .. GS : We1 1 , the school year  o f  79 and 80. 
.. . 
... .,. 
,,.. < ... 
-';.--.:..-'-iRR: . . %.'. 79. Okay. You ever s t r i k e  him very o f ten .  
.<.  ' 
. . _ I  . 
G S ( ~ V O ,  I d i  vorced her.  
, RR: Okay. That had n o t h i n g  t o  do w i t h  s t r i k i n g  your c h i l d r e n ?  
i 
GS:  No,:' 
RH: ~ h e & l . d i $ K a t h i e  leave you, d i d  you ... 
GS: I a l ~ e a d y  answered t h a t .  
. /Av-  
-. 
RR: Uh, here's a quest ion  I d i d n ' t  ask you before, i t  comes r i g h t  back t o  Robert 
James M i l l e r .  How o f ten  d i d  you s t r i k e  t h i s  k i d ?  Once a week, once a month? 
GS: Sometimes once a week, sometimes two o r  three times a week, j u s t  depended upon 
what he d i d  o r  d i d n ' t  do. 
RR: Did you ever  resent  t h e  c h i  I d  i n  any way, maybe he was g e t t i n g  too  much a t t e n -  
t i o n  from h i s  mother and maybe you f e l t  a l i t t l e  l e f t  o u t  o r  d i d  you ever  f e e l  
t ha t  way. 
rCI 
GS: No resentment. 03 
RR: Okay, another  ques t i on  here now, I asked you once before ,  I d i d n ' t  d e l v e  i n t o  i t  
very much, your .  f a t h e r ,  d i d  he s t r i k e  you q u i t e  o f t e n  when you were a young man? wT i!3 
GS: No. - -2 - 
w 
./ 
RR: Do you have a g r e a t  deal o f  respect  f o r  your f a the r?  (7 
. , 
GS: P r e t t y  much, yes. A l o t  o f  admirat ion,  he was a g r e a t  person. 
RR: Okay, he was s t r i c t ,  bu t  he wasn't . .  .severe. 
GS: He w a s - s t r i c t ,  he was r a i s e d  very  o l d  fashioned, so was I. 
RR: 011 t h i s  Robert Lee, have you ever  l o s t  your temper w i t h  him? 
GS: Rober James? 
RR: Robert James, I 'm so r ry .  
G S .  O r  Gene Lee, wh-ich i s  it. 
. . . .
RR : . No, RO be r.t.,'.;la@s ..
. R R : @ I ~  you h i t  him w i t h  t h L  s p a t u l a ,  t o d a y ?  
. 
\ GS: No. 
+, 
RR: Did y o u ' ~ ~ u e s d a y  o r  Monday o r  t h e  e a r l  i e r  p a r t  o f  t h e  week? -3. 
; .:%&-* 
GS: T h a t ' s  what  I s a i d ,  y e s .  -93'' - 
. -/' 
RR: Okay. 
,RH: Which d a y  was i t ,  Gene?  
GS: I d o n ' t  know what  d a y  i t  was. E a r l i k r  t h i s  week, I s a i d .  
RR:  When you saw him t o d a y ,  he  s t i l l  had b r u i s e s  from Monday o r  Tuesday ,  i s  t h a t  
c o r r e c t ?  
GS: Yeah. 
RR:  And you went  and p u t  b r u i s e s  on h i s  o t h e r  cheek  or d o  you know which  o n e ?  
GS : Whi c k  c h e e k ?  
R R :  Yeah.  I mean do  y o u  e v e r  g i v e  him a r e s t  pe r iod  be tween h i t t i n g  him o r  wha t?  
GS: On h i s  c h e e k ?  
RR: On t h e  back o f  h i s  b u t t ,  y e a h ,  I a ssume t h a t ' s  w h e r e  you h i t  him, y o u  d i d n ' t  
h i t  him i n  t h e  f a c e  o r  a n y t h i n g . l i k e  t h a t ?  
. . 
... . G s :  W e l l ,  n o ,  t h a t ' s  why I . . .  . 
. RR: My, my f a u l t ,  I w a s n l t v e r y c l e a r t h e r e .  
-.- GS: Whst do  you mean d i d  I g i v e  him a  rest p e r i o d ?  
RR: We1 1 ,  i t  seems ' t o  m e  t h a t  t h e  ' k i d ' s  had b r u i s e s ,  I ' v e  been t a l k i n g  to s e v e r a l  
. p e o p l e  t o n i g h t  and i t  seems l i k e  t h e  k i d ' s  had c o n s t a n t l y  b r u i s e s  f o r  t h e  l a s t  
. . 
. . more or  l e s s  s i n c e  J - anua ry  1 s t  t h i s  y e a r .  
;t..:,..; . ; 43s: We1 1 ,  1 i k e  I t o l d  Bob a1  1  you g o t  t o  d o  i s  l o o k  a t  t h e  k i d  and  he  b r u i s e s ,  I t h i n k  
L.,... . 
., ..: I h e ' s  s l  i g h t l y  a n e m i c .  
. .. 
.. . - .. 
. . 
. .. 
. . .  
. . 
-..x.:,G::RR: .- We, h a v e  a p rob lem,  now, you -see, is . , t h a t  we c a n ' t  c h e c k  t h a t  o u t .  
>. ..: , *-...; 
RP Okay, I ' m  so r r y ,  I wasn't  here  a t  the time. - 
I GS:  Well, I, I c a n ' t ,  you guys ... 
RR: I can understand t h a t  very wel l ,  cause h ' se  been i n  here and I ' v e  been i n  here ,  
'\;and you've been he re  a l l  the  t ime. 
GS: I . 've been here a l l  t he  time. 
. .  - / 
RR: Yeah. I t h i n k  it r e a l . 1 ~  bothere me there you see, I ' v e  ta l ked  t o  o t h e r  people 
and apparent ly  t h e y  have been concerned a long t ime about you abus ing  the c h i l d  
I ' m  gonoa use t h e  work abusing, okay, because apparent ly  you get  c a r r i e d  away. 
GS: I can understand what you ' re  saying. 
RR: A l r i g h t ,  has anybody ever mentioned t h i s  t o  you besides me j u s t  now, and besides 
GS:  No. 
RR: Nobody's expressed t h e i r  concern t o  you persona l ly?  
GS: No. 
RR: Except me and Ka th ie?  
GS:  Correct .  
RR: Can I ask, w e l l ,  you 've  exp la ined why you h i t  t he  c h i l d  a l l  t h e  t ime.  
GS: I d i d n ' t  say I h i t  h im a l l  t h e  t ime. 
CQ 
RR: A l r i g h t ,  I ' v e  been checking w i t h  some people and apparent ly  you, you wamp upon 
him a t  l e a s t  once o r  . twice a week, i t ' s  more. .. . i t ' s  no t  j u s t  a mon th l y  occurance, 
i t ' s  j u s t  n o t  a...once i n  awhi le ,  bu t  I understand t h a t  you whack h i m  f o r  wet- 
t i n g  the  bed, you whack him f o r  messing h i s  pants, the k i d ' s  o n l y  t h r e e  years 
o l d . .  . o r  was. 
GS: I d o n ' t  whack h im f o r  w e t t i n g  the  bed, cause I d o n ' t  t h i n k  t h a t  he has t h a t  I 
can remember. 
- 
RR: Okay, i t ' s  t r u e  k i d s  a r e  i r r i t a t i n g  sometimes and i t  takes a l o r  o f  p a t i e n c e  some- 
times t o  deal w i t h  them and we a l l  have our  moods, we're a l l  human, and we a l l  
get  f r u s t r a t e d  sometimes. Have you ever honest ly  ever f e l t  t h a t  y o u ' v e  taken 
some of  your  f r u s t r a t i o n s  on t h i s  young man? 
.' . 
- 
d a i l y  th ings ,  w ~ ~ l d  anybody has f r u s t r a t i o n s  abo-- i t  could be money, i t  GS@z::i be a Jab, i t  could be a m i l l  i on  th ings  I ' m  j u s t  saying t h a t  a f t e r  he was 
reprimande,' l  r e a l i z e d  t h a t  I probably over d i d  i t  because of some f r u s t r a t i o n  
no one i n  pa? t i cu la r .  
.RR: Okay, have you ever  f e l t  t h i s  more than once? 
'I ,@- . 
- 
GS: I would say yeah, p robab lymore than once but not  on a regu lar  bas i s .  -- 
RR: Okay, I ' m  not ,  you know. 
RH: Do you fee l  t h a t  way now, Gene? 
GS: .What? Do I fee l  what? 
RH: That, maybe, you g o t  a l i t t l e  c a r r i e d  away? 
GS: Today? 
RH: Today. 
' G S :  No, n o t  today a t  a l l ,  probably Monday o r  Tuesday whatever day i t  i s  t h a t  you ' re  
t r y i n g  t o  get  me t o  say when I used the spatula, I sa id  then, and I s a i d  now t h a t  
yes, I 'rn sure I. g o t  c a r r i e d  away. 
b b  
RR: But today, no t  angry i n  anyway? I t ' s  kinda d i f f i c u l t ,  you know. a3 
-7 
GS: Not excep t iona l l y ,  no. Okay, I ' l l  g r a n t  you, I probably was, cause I usua l l y  t-h 3 - 
d o n ' t  poke him un less  I ' m  angry, okay, so I was somewhat today, okay. Cn ax' 
RH: Gene, what 's the  h e a l t h  o f  t h a t  c h i l d  been, Robert? 
. GS: P r e t t y  good. 
.RH: Has he been t o  t h e  doc to r  very much? 
GS: He g o t  s i c k  l a s t  w i n t e r .  
RH: Was i t  the  f l u  o r  c o l d  o r ?  
GS: Oh, he kinda had a, I d o n ' t  know, he ... Kathie t o l d  me he had a k inda l i k e  
pneumonia, I d o n ' t  know what you'd c a l l  i t .  
\. . :RH: . Outside o f  t ha t ,  you 've  been w i t h  t h e  kid,.  f o r  approximately a year,  i s  t h a t  
. . . .  . 
.>-.* 
. .. 
. ::,.-st . 
. . . . . >  . c o r r e c t ?  . . ~. . 
RH: Has t h e r e  o n l y  b e e n  o n l y  b e e n  o n e  t i m e  t h e  c h i l d  was t a k e n  to u h ,  C l e t o  a n d  t h a  
was a r o u n d  J a n u a r y ,  is  t h a t  c o r r e c t ?  
L>:. 
CS; I d o n ' t  know. 
'. - .  . .  
R H :  We1 1 s o m e t i m e  t h i s  w i n t e r . .  . p a s t  w i n t e r .  
GS: S h e  may h a v e  t a k e n  m 6 r e  t h a n  o n c e ,  I d o n ' t  know when or what  d a t e s .  
RH:  Did h e  h a v e  n a y  ... a n y  s t o m a c h  p r o b l e m s  o r  s e r i o u s  p r o b l e m s  s u c h  a s  maybe  a  h e a r t  
murmur o r  a n y t h i n g  l i k e  t h i s ?  
GS: I d o n ' t  know. 
R H :  N o t h i n g  t h a t  y o u ' r  a w a r e  o f ?  
GS: W e l l ,  h e  c o m p l ' a i n s  a b o u t  b e l l y  a c h e s  f r o m  t i m e  t o  time b u t ,  b u t  t h a t ' s  u s u a l l y  
s o m e t h i n g  t h e y  ea t .  
R H :  Okay, how l o n g ,  w h a t  p e r i o d  o f  t i m e  a r e  we t a l k i n g  h e r e  j u s t  s i n c y  y o u  knew 
R o b e r t ?  
GS: Yeah. 
RH:  He c o m p l a i n e d  o n e  t i m e  o r  a n o t h e r  a b o u t  b e l l y  a c h e s .  
GS: O f f  a n d  o n .  
RH: Okay. 
RR: Did h e  ever p o i n t  t o  t h e  p a r t  of h i s  s t o m a c h  t h a t  h u r t ?  
GS: H i s  b e l l y ,  I mean,  y o u  know. 
R R :  He j u s t  p o i n t . t o  h i s  b e l l y  .in g e n e r a l ,  a n y  p a r t i c u l a r ,  l i k e . h i s  r i g h t  s i d e ,  l e f t  
s i d e .  
GS: No, j u s t  h i s  b e l l y .  N e v e r  p i c k e d  o n  a  s p o t ,  j u s t  h i s  b e l l y .  T h e n  h e  g o t  t o  t h e  
p o i n t  w h e r e  h e  c o u l d  s a y  b e l l y  a c h e .  
R H :  Gene,  g e t t i n g  b a c k  t o  t o d a y ,  a s  I ' v e  t o l d  y o u ,  I t h i n k  you r e a l i z e ,  I s u r e l y  do ,  
I t h i n k  Bob R e a r s  s u r e l y  r e a l i z e s  t h a t  uh a c h i l d  c a n n o t  t a k e  a  b l o w  o r  a  w h a t -  
e v e r  a n  a d u l t  c a n .  t a k e  as f a r  a s  f o r c e  u s e d  i n  c o r r e c t i n g  a  c h i  l d .  
1ntey.vi.e~ wi.th Gene Stuart ' y  Sgt, Harrelson,and Robert Rer -: 
,-- 
&o, no; ~ n o ,  maybe he's irritated you, you didn't think about it, you didn't, 
I ' l l  discipline the young man, maybe the young man comes up there and does j 6 .  
a 
something that bugs you, you strike out bang and it's all over with, I mean. 
J 
GS: No. 
RR: Okay. 
GS: No, I've, I've never hit him unless it was for discipl ine. 
RR: Okay, have ... 
GS: I never hit him just to hit him, that's stupid. 
RR: Okay, have you ever felt frustrated, perhaps, that you wanted to talk to Kathie 
or something and in the middle of the conversation or something like that, or 
just having a chat or maybe listening to the record or sitting back and relax- 
ing and maybe the kid just cried in the bedroom or something or come out and 
bothered you, have you ever felt frustrated because you were interrupted with 
your conversation or whatever you were doing, you're accompanied with Kathie? 
GS: No. 
RR: Okay. 
c6s, 
GS: Once or twice he's talked when somebody else has been talking, interrrupted a c o n  
versation and I've told him he's not to do that, he's not to interrupt a conver- 
.) sation. But it's definitely uh, not what you just said. cub 
m 
. RR: You' re right. Okay, did you real ize the boy was hurt when you put h im to bed t o w  
day?. 
. . 
' O D  
e ?  
GS: No, he was just complaining about he had a bellyache, but he was complaining a- 
, bout a bellyache on the way from Ahsahka, so I didn't think. 
RH: Did he. .. 
GS: He-ate all of his food. 
RH: Did he ever have any medication or anything? 
',.. GS: No he did not. I don't, yeah, I gave him a child.,. children's vitamin. 
, . . .  , 
' .. . . : ' .  - I .  _ r .  
,+ , ;,. > . . ,  _ .. RH: Outside . . of:..that.-you,,didn't . .  , .  . . give him any milk of magnesia or anything like that? 
I ' m  k inda no t  >n ly  i n te res ted  i n  answering t h t  questions but I ' m  
R@!iy:::zted i n  your reac t ions  o r  hob you f e l t  i n  d i f f e r e n t  kinds o f  s t u f f  at /. 
I . t he  same time, r i g h t  now, I know you fee l  ro t ten ,  I th,ink we a1 1 do. . , 
GS: I t . ' s  been a very t r y i n g  day, t o  say the l eas t .  
' * 
RR: I ca; admit t o  t h a t  a l r i g h t .  I can understand t h a t ,  but when I t a l k  t o  people 
and they say tha t  the  k i d  has had lumps on him o r  bru ises  on him s ince  l a s t  Jan- 
uary  l s t ,  apparent ly  you met Kath ie l a s t  September, apparent ly you d i .dn ' t  r e a l l y  
s t a r t  d i s c i p l i n i n g  the  k i d  u n t i l  about the middle o f  t h e  w in te r  around January. 
GS: No, t h a t ' s  not  t r u e  because I p o t t y  t ra ined  as soon as he moved i n .  
RR: A l r i g h t ,  by t h a t  t ime. 
GS:  He h a d n ' t  been p o t t y  t ra ined ,  he was two years o ld .  
RR: Okay, d i d ,  d i d  you d i s c i p l i n e  him i n  the  p o t t y  t r a i n i n g  process? 
GS:  Wel l ,  sure. 
RR: In  what way? You j u s t  p i c k  him up and se t  him on t h e  pot when he had to go or 
j u s t  leave him the re  u n t i l  ... 
GS: No, no, t e l l  him t h a t  he was, we d i d  i t  on a, he t r i e d  t o  go p o t t y  every day a f t e r  
lunch, before he took  h i s  nap. so i t  got  t o  be a r o u t i n e  so tha t ,  so t h a t  i t  wasn ' t  
hard t o  do. But t h a t ' s  1 i t t l e  k ids ,  i t ' s  easy f o r  'urn t o  got t o  the  bathroom af*, ,) 
they ea t .  ( \  
as 
RR: Okay, so then what d i d  you use f o r  d i s c i p l  ine  process i n  t h a t  case, i t  was j u s m  
mork o r  less set a schedule, i s  t h a t  c o r r e c t ?  
ty.L 
GS: Yeai2. 
RR: I s . t h a t  a l l  you d i d  f o r  t h e  p o t t y  t r a i n i n g  process? ar, CO 
GS: Yeah, p r e t t y  much. 
/ 
RR: Okay, and that!s a mind form o f  d i s c i p l i n e  a l l  i t  i s ,  j u s t  more-or  l ess  j u s t  a 
schedule, r i g h t ?  
GS: Yeah, yeah, and making him s t i c k  t o  i t ,  you know, say; what do you, what do you 
. go t  t o  do now, you know, ask him, w e l l  he had t o  get  down and he had t o  say ex- 
cuse me, and then he had t o  go p o t t y  and then he had t o  have somebody, and then 
- he had t o  c a l l  and~.have'somebody.come wipe him cause he d i d n ' t  know how t o  do t h a t  
*(cmn1t) o f  d i s c i p l  init,, Robert a t  t h e  t ime. 
P. 
! )  RR: That i s n ' t  what-you t o l d  me when I was i n  her  e a r l i e r  because i t ' s  r i g h t  there 
on the tape. 
T- 
GS:  Weld . 
RR.: ( i naud ib le )  And she has t o l d  me t h a t  too. 
GS: well ' ,  r ha t  cou ld  be, bu t  r h a t  wasn ' t  t he  o b j e c t i v e  and I t o l d  you t h a t  e a r l i e r .  
RR: I ' m  no t  ,saying i t  was t h e  whole o b j e c t i v e ,  I ' m  .... 
GS: I sa id  yeah, I s a i d  ... t h a t ,  t h a t  probably had something t o  do w i t h  i t ,  b u t  t h a t  
wasn't the main reason she l e f t .  
RR: I d i d n ' t  say i t  was the.main reason. 
GS: You s a i d  t h a t  was t h e  reason. 
RR: Okay, I ' 1  1 s tand co r rec ted  then, bu t  i t  was a p a r t i a l  reason, do you agree t o  
t h a t ?  
GS: Yes, she brought i t  up. 
RR: So, i f  i t  was brought up i n  conversat ion,  i t  must havenbeen a concern o f  some- a c .  body back i n  June, i s  t h a t  c o r r e c t ?  03 
GS: Correct.  w= 
w 
RR: Did i t  concern you i n  June? $0 
CO 
' G S :  Yes, i t  did.  LA 
RR: I f  i t  conce.rned you in .  June, then . can  I ask..you why you cont inued t h e  .same k i n d  
, ' o f  process when t.hey 'come back? 
GS: I d i d n ' t  cont inue t h e  same k ind  o f  process. . 
RR: The k i d  was h i t  by you on Monday o r  Tuesday, he was h i  t by you aga? n today. 
.-;  GS: We1 1 .. . ( inaud ib le )  
. .. 
. . 
- .  
.:.-:r-E;71j;c< . , . .. RR: Doesn! t . that,;continue . as a process? Since June, yeah,,.she l e f t  and she came 
,.*-&..t& .'; , back . . . , :  , ' . ...>.,. . , :. . 3 - rs.- " .. r. , . . .  
I ha t  about l a s t ,  week, u ~ d  you h i t  the k i d  a t  any t ime . .  l a s t  week? A t  any R@i me7 
i 
2'" ' G S :  Last: week ... l don1-t t h i n k  so, no, n o t  t h a t  I can t h i n k  o f  r i g h t  o f f .  q; 
'/.-:RH: -,-a Gene, l e t  me ask you something ... why do you t h i n k  t h e  c h i l d  d ied? 
GS:  There was something i n  h i s  lungs. He vomitted a t  l e a s t  tw ice  t h a t  I know o f .  
RH: What was the  cause o f  him vomi t t i ng?  
GS:  I donlt.know, he s a i d  he had a be l lyache before he ever  a t e  lunch and then he 
threw up h i s  lunch. 
RH: Okay, l e t s  get  one t h i n g  s t r a i g h t ,  okay, number one you t o l d  Bob Rears and myself  
on many many d i f f e r e n t  occasions t h a t  you'd been poking him i n  the  chest  area. 
GS: I d i d n ' t  say i n  many, many occasions, no. 
RH: You t o l d  Bob Rears and I on several d i f f e r e n t  occasions throughout t h e  i n t e r v i e w  
t h a t  you had a t  t imes poked Robert. . . 
GS:  I s a i d  t h a t  I have poked him and I d i d n ' t  say several times. 
RH: Okay, you have poked him i n  the  chest  area, do you t h i n k  t h a t  could be a cause I& 
o f  him having lung t r o u b l e ?  013 e 
GS: I d i d n ' t  t h i n k  he had lung t roub le .  
RH: You j u s t  t o l d  me he d id.  
GS: I sa id ,  you asked me what I thought he d ied from and 
t h i n g  i n  h i s  lungs. 
RH: Okay. 
GS: Cause i t  was very ev iden t  t h a t  he d i d  have. 
RH: What do you t h i n k  f rom poking him i n  t h e  chest area, 
I 
GS: No, I d o n ' t .  
0-f 
I s a i d  from vomit  o r  some- 
was the cause i t ?  
- 
RR: You t o l d  me... 
- ""(3 h a t ' s  r i g h t  and i t  wa: -.fore lunch, i t  was before we ! home, i t  was r i g h t  1 f t e r .  .. 
$ Q , 
RHr.He complained o f  a be l l yache and you s t i l l  poked him i n  the  chest? Is t h a t  
-:qf 'what y o u ' r e  saying Gene? 
-- .r- GS: T h a t ' s  what I ' m  saying. 
RR: You t o l d  me e a r l i e r  t h a t  you poked him three,  f ou r  t imes. When they checked t h e  
k i d  a t  the  hosp i ta l  he had b e t t e r  than a dozen almost two dozen b r u i s e s  on htis 
chest ,  t h a t  means he was poked a t  l eas t  a ... dozen times hard  enough t o  leave 
b r u i s e s . ,  You get poked i n  the  chest  hard enough even an a d u l t  t o  l eave  bru ises ,  
d o n ' t  you t h i n  you would maybe h u r t  ins ide ,  ache? 
GS: Yes. 
RR: You r e a l i z e  tha t  a blow cou ld  maybe tea r  something loose? 
GS:  Yes, I r e a l i z e  tha t .  
RR: He'd a l ready complained o f  a stomache ache and you h i t  him i n  the  ches t  o r  stomach 
area, I ' m  no t  saying the  stomach, there  was bru ises on h i s  stomach too ,  bu t  you 
cou ld  account f o r  t h a t  g i v i n g  CPR where you kinda pushed t r y i n g  t o  g e t  him t o  
b rea th  again. I a p p o l i g i z e  i f  I come along a l i t t l e  s t rong,  you see, but  I ' m  
t r y i n g  t o  get t o  the  bottom of a few th ings ,  here too,  and th ings  t h a t  don ' t  
r i n g  a b e l l ,  I keep t h i n k i n g ,  I d o n ' t  know ... 
,. - 
la 
Go j GS:  I know, because you want me t o  say something t h a t ' s  n o t  t r u e .  
1 1-+ 
RR: NO. Cn 
GS:  Cause t h a t ' s  what you t h i n k  ... CX3 
CSd 
RR: I ' t e l l .  you r i g h t  now. 
GS: YouLre gonna keep me here. 
RR: A1 1 I want from you i s  t h a t  you t e l l  me the  exact t r u t h  on a few t h i n g s ,  I t h i n k  
youpve been cooperat ing p r e t t y  good, bu t  t h e  k i d  died. 
- 
GS:  I know tha t .  I ' m  n o t  s tup id .  
. R R :  okay, so we' r e  t r y i n g  t o . f i g u r e  i t  out .  
s 
In te rv iew w i t h  Gene S t u a r t  ' . Sgt. Harre lson and Robert Rear- 
. G&el l , I have t o  say t h a t  I t h i n k  I ' v e  been more honest t o  you than you have 
t o  me. 
RR: Well, I d o n ' t  f ee l  t h a t  we've been dishonest t o  you. And I agree w i t h  you, I  t h i n k  
you've been honest w i t h  us, and I apprec ia te  t h a t  and I a p o l i g i z e  i f  I caused you 
any unhappiness. 
RH: Well, there  i s  no more quest ions I ' v e  got  f o r  you Gene, unless Bob's g o t  some f o r  
you. 
RR: I  d o n ' t  see any sense i n  t a l k i n g  anymore, quest ioning him cause I t h i n k  we've gone 
over i t  enough t h a t  I can f i g u r e  i t  ou t  y e t  so I...rnaybe we can conclude t h e  
i n te rv iew  and then we can t a l k  t o  h im a l i t t l e  b i t  o f f  the tape. 
Conclusion o f  t h i s  i n t e r v i e w  w i t h  Gene S tua r t ,  t ime 2320 hours. 
SGT. Robert Har re l  son 
Deputy Robert Rears 
RH , RR/rdg 
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ia 
15 O r o f i n o ,  Idaho, appeared f o r  and on behalf of t h e  P l a i n t i f f .  
16 GENE FRANCIS STUART, D e f e n d a n t ,  of C l e a r w a t e r  C o u n t y ,  O r o f i n o ,  
17 Idaho, appeared f o r  and on behalf of h i m s e l f .  
18 HONORABLE RALPH H. HALEY, PRESIDING MAGISTRATE. 
T a k e n  a t :  O r o f i n o ,  Idaho 
D a t e  R e p o r t e d :  S e p t e m b e r  2 1 ,  1 9 8 1  
1 BE I T  REMEMBERED t h a t  t h e  above e n t i t l e d  m a t t e r  came on f o r  
,- 
~ p p f  C T  ,&: ;.; c c; L 
Ar-~a&g-nmen.t be fo re  t h e  Honorable Ralph H.  Haley, M a g i s t r a t e  f o r  
3 t h e  Second j u d i c i a l  D i s t r i c t ,  a t  t h e  hour of 3 : 30 o ' c l o c k  P.M. , 
September 2 1 ,  1981, i n  t h e  D i s t r i c t  Courtroom o f  t h e  Clearwater 
5 County Courthouse a t  Orof ino,  Idaho.  
6 M r .  S tephen L. Calhoun, P rosecu t ing  Attorney f o r  C l e a r w a t e r  
County, Orof ino,  Idaho,  appeared f o r  and on beha l f  o f  t h e  P la in-  
8 t i f f .  
9 M r .  Gene F r a n c i s  S t u a r t ,  Defendant,  appeared f o r  and on behalf  
lo of  h imse l f .  
1 1  These proceedings  w e r e  recorded by an  e l e c t r o n i c  t a p e  dev ice  A 
a3 
'2 and la ter  t r a n s c r i b e d  from t h a t  dev ice .  F..r, 
Cn WHEREUPON, t h e  fo l lowing  proceedings  were had and tes t imony 07 
14 given,  to-wit :  
15 THE COURT: M r .  S t u a r t ,  are you through w i t h  yours?  
16 MR. STUART: W e l l ,  a s  much as I could f i l l  o u t .  I had a 
bookkeeper do ing  a l l  my paperwork. I had no i d e a  on how much my 
la monthly income would be because it f l u c t u a t e s ,  s i n c e  I ' m  j u s t  a 
j 9  -- a sma l l  shop. 
20 THE COURT: Well,  do you want some more t i m e  on it o r  do you 
21 want t o  go ahead and run  th rough  wi th  some e s t i m a t e s ?  
22 MR. STUART: W e l l ,  I -- 1 -just had my sister t r y  t o  g e t  ahold 
23 of t h e  g i r l  t h a t  d i d  my bookkeeping because she would know ... 
24 THE COURT: Uh huh. 
25 MR. STUART: ... and I could  j u s t  f i l l  it i n .  
1 THE COURT: Do you -- do you want some more t i m e  on yours? 
W e  can g e t  back t o  it t h i s  a f t e rnoon  sometime o r  uh perhaps  
tomorrow sometime. I f  n o t ,  w e ' l l  make it Wednesday sometime. 
4 MR. STUART: Well ,  I guess  I could t r y  f o r  an e s t i m a t e  on 
most o f  t h i s .  
6 THE COURT: Why d o n ' t  uh -- why d o n ' t  you b r i n g  t h a t  on up 
' and I ' l l  go through and you can  g ive  me t h e  e s t i m a t e s  o r a l l y  and 
t h e n  w e ' l l  g e t  them w r i t t e n  up? You can hand it t o  M r .  Calhoun. 
H e ' l l  b r i n g  it up. The o f f i c e r s  may g e t  a l i t t l e  nervous i f  you 
lo gentlemen run  around t h e  Courtroom. 
11 MR. STUART: I d o n ' t  know where I ' m  going t o  go. 
12 THE COURT: L e t ' s  s ee .  You're self-employed? What do you I& 
00 
l3 do f o r  a l i v i n g ?  
M 
14 MR. STUART: Body and f e n d e r  r e p a i r .  01 
Cn 
15 THE COURT: Do you have a shop, do you? -+J 
A 
16 MR. STUART: W e l l ,  I ' v e  been j u s t  -- I was -- when I f i r s t  
" s t a r t e d  working h e r e ,  I r e n t e d  h a l f  of  Dave's Auto Body; b u t  s ince  
l8 I ' v e  been do ing  t h e  work i n  my garage  and r e n t i n g  Lee S t e i n e r ' s  
l9 p a i n t  booth.  
20 THE COURT: Oh, I see. And uh you were -- what -- what day 
d i d  you l a s t  work? 
22 MR. STUART: Sa turday .  
23 THE COURT: September 1 9 t h ?  
24 MR. STUART: Y e s  sir.  
25 
THE COURT: And your employer i s  y o u r s e l f ?  And wha t ' s  t h e  
' addres s  of where you work -- your shop -- your garage? 
2 MR. STUART: I t ' s  r i g h t  t h e r e .  10553 Har t fo rd  Avenue. 
3 THE COURT: Okay. And you d o n ' t  know how much your average 
ea rn ings  were? 
5 MR. STUART: I ' m  j u s t  going t o  estimate it a thousand a month. 
6 THE COURT: ( I n a u d i b l e )  ? 
7 MR. STUART: I t h i n k  i t ' s  probably m o r e  t h a n  t h a t ,  b u t  ... 
8 THE COURT: Are you marr ied? 
9 MR. STUART: No. 
10 THE COURT: And you have $8.00 on hand? 
11 MR. STUART: I n  my w a l l e t ,  t h a t ' s  what I had. 
12 00 THE COURT: How much money do you have i n  t h e  bank? 
13 
w 
MR. STUART: I -- $5.00, maybe. Cn 
cn 
THE COURT: $5.00? I ' l l  p u t  an  est. a f t e r  t h a t .  What were < 
rn 
l5 you go ing  t o  l i v e  on t h i s  week? 
16 MR. STUART: W e l l ,  I 've been uh -- my f i a n c e e '  and I l i v e  t o -  
" g e t h e r  and I ' ve  been h e l p i n g  them o u t  evenings  a t  t h e  t a v e r n  t h a t  
l8 t h e y ' r e  l e a s i n g .  I w a s  working days i n  my shop and n i g h t s  as a 
l9 b a r t e n d e r .  
20 THE COURT: Nights  i n  where? 
21 MR. STUART: A s  a ba r t ende r .  
22 THE COURT: I see. Where d i d  you work as a ba r t ende r?  
23 MR. STUART: Woodlot Tavern. I w a s  j u s t  h e l p i n g  them o u t  
24 
r i g h t  now. I w a s n ' t  g e t t i n g  pa id  anyth ing  y e t .  
25 THE COURT: Okay. Do you own any kind o f  an i n t e r e s t  i n  any 
1 k i n d  o f  a motor  v e h i c l e ?  
2 MR. STUART: Not r i g h t  now, no. 
3 THE COURT: You s a y  n o t  r i g h t  now ... 
4 MR. STUART: N o t  -- n o t  -- I ' v e  g o t  one  t h a t ' s  n o t  w o r t h  a n y  
money. I t ' s  -- it I s  a n  o l d  '72 Ranchero,  b u t  i t ' s  r u s t e d  away 
and I 'm n o t  even d r i v i n g  it and I . . . 
7 THE COURT: You c o u l d n ' t  s e l l  it f o r  a n y t h i n g ?  
8 MR. STUART: No. We've g o t  a -- m e  and t h e  bank a ' 7 0  
C o r v e t t e  r o a d s t e r  and  t h e n  I had -- M r .  Chenoweth came up a n d  
lo 
wanted m e  t o  g i v e  him my '63 C o r v e t t e .  I o f f e r e d  t o  se l l  it t o  
l 1  him f o r  $5,000.00,  b u t  h e  d i d n ' t  want  t o  d o  t h a t .  @b 
12 
Qn 
THE COURT: How much do  you t h i n k  i t ' s  w o r t h ?  
13 
w 
MR. STUART: W e l l ,  i t ' s  wrecked r i g h t  now, b u t  i n  r e s t o r e d  C B  
14 
m 
c o n d i t i o n ,  i t ' s  w o r t h  be tween $17,000.00 and $20,000.00. +2 
a2 
15 THE COURT: How much i s  it wor th  now? 
16 MR. STUART: About $10,000.00 on  t h e  open marke t .  
17 THE COURT: And you t h i n k  you c a n  s e l l  it f o r  $10,000.00? 
18 MR. STUART: Not h e r e ,  no.  
19 THE COURT: Where c o u l d  you s e l l  it f o r  $10,000.00? 
20 MR. STUART: S e a t t l e .  
21 THE COURT: How l o n g  would i t  t a k e  you t o  se l l  i t ?  
22 MR. STUART: A week. 
23 THE COURT: T h a t  answers  my problems.  I d o n ' t  -- y o u ' r e  n o t  
24 
e n t i t l e d  t o  c o u r t  a p p o i n t e d  c o u n s e l .  
25 
MR. CALHOUN: Your Honor, i f  it p l e a s e  t h e  C o u r t ,  t h e r e ' s  uh 
1 something t h a t  I ' m  aware of  t h a t  might cause some problems i n  
2 r e l a t i o n  t o  -- s h i p  t o  t h i s  and I ' d  a l s o  l i k e  t o  mention t h a t  i n  
3 r e l a t i o n  t o ' b o n d  is uh I have j u s t  r e c e n t l y  seen a document, 
4 which p r o p o r t s  t o  be a t r a n s f e r ' o f  M r .  S t u a r t ' s  wor ld ly  posses-  
s s i o n s ,  a l l  of  h i s  wor ld ly  posses s ions ,  t o  a l ady ,  who, I b e l i e v e ,  
6 i s  t h e  mother of  t h e  c h i l d  he i s  accused o f  k i l l i n g  and uh sup- 
7 posed ly  i n  repayment f o r  d e b t s  and t h a t  would p r o p o r t  t o  t r a n s f e r  
8 a l l  h i s  worldly  posses s ions ,  s o  t h a t  -- and s igned  by him say ing  
9 t h a t  he has no worldly  p o s s e s s i o n s  uh and, I t h i n k ,  t h a t  might 
10 throw a kink i n t o  t h i n g s .  Also,  I ' m  aware of some -- a t  least 
11 one w r i t  of execut ion  t h a t ' s  p r e s e n t l y  o u t  a g a i n s t  h i s  p r o p e r t y ,  Lfb 
as 
12 SO uh,  I th ink ,  h i s  estimates o f  h i s  ... CL 
13 THE COURT: How b i g ' s  ... 
14 MR. CALHOUN: .. . assets . .. 
15 THE COURT: ... t h i s  w r i t  of  execut ion? 
16 MR. CALHOUN: I t ' s  n o t  a ve ry  b i g  one. I t h i n k  i t ' s  about 
$600.00. 
MR. STUART: $417.00. 
MR. CALHOUN: $417.00. 
MR. STUART: And I d i d n ' t  know I was accused o f  k i l l i n g  any- 
one? 
MR. CALHOUN: W e l l ,  t h a t ' s  b a s i c a l l y  what t h e  Complaint 
c h a r g e s  and uh, i n  any c a s e ,  uh I b e l i e v e  t h e  l ady  t o  whom h e ' s  
t r a n s f e r r e d  a l l  h i s  wor ld ly  posses s ions  is  t h e  mother of t h e  
c h i l d  h e ' s  accused of b e a t i n g  and they  -- t h e r e  may be some d i f -  
f i c u l t i e s  between them now i n  r e l a t i o n  t o  him us ing  h i s  t o o l s  t o  
pu r sue  h i s  employment. 
THE COURT: Well ,  i n  any event ,  uh M r .  S t u a r t ,  i f  you have a 
v e h i c l e  t h a t  you can g e t  $10,000.00 ou t  o f  it, I c a n ' t  j u s t i f y  
t h e  p u b l i c  f i n i s h i n g  you a n  a t t o r n e y  ( i n a u d i b l e ) .  
MR. STUART: I ' v e  go t  a  l i e n  a g a i n s t  it r i g h t  now, s o  ... 
THE COURT: How much? 
MR. STUART: W e l l ,  t h e  l i e n  a g a i n s t  i t  i s  f o r  $1,500.00 and 
t h e  guy t h a t  has  t h e  l i e n  ho lds  . . . 
THE COURT: ( I n a u d i b l e )  . . . 
MR. STUART: . . . t i t l e ,  s o  u n t i l  I -- he agreed  t o  l e t  me 
sel l  it, I d o n ' t  . . . 
THE COURT: You can s e l l  it wi thout  h i s  permiss ion.  
MR. STUART: H e ' s  go t  t h e  t i t l e .  
THE COURT: I t  d o n ' t  make any d i f f e r e n c e .  You can se l l  it. 
They j u s t  have t o  pay him o f f  when they  buy it. 
MR. STUART: W e l l ,  I -- i t ' d  ( i n a u d i b l e ) .  
THE COURT: Tha t  s t i l l  leaves  you $8,500.00, you s e e .  
MR. STUART: I f  I could t r a n s p o r t  it o u t  t o  him. 
THE COURT: What 's  keeping you from t r a n s p o r t i n g  it o u t  t h e r e ?  
MR. STUART: W e l l ,  f o r  one, I ' m  i n  j a i l ,  
THE COURT: Wel l ,  I c a n ' t  do it wi th  -- wi th  -- w i t h  you with 
t h i s  va lue  -- v a l u a b l e  of a  c a r .  I c a n ' t  -- c a n ' t  appo in t  you an  
a t t o r n e y ,  s o  y o u ' r e  going t o  have t o  make arrangements f o r  your - , 
own. I ' m  s u r e  t h a t  you can f i n d  an a t t o r n e y  somewhere who would 
t a k e  a second l i e n  on t h a t  v e h i c l e  and t a k e  your ca se  f o r  you. 
I would guess  M r .  Chenoweth would, I d o n ' t  know. 
MR. STUART: I ' m  s u r e  he would. 
THE COURT: H e  s e e m s  t o  b e ' i n t e r e s t e d  i n  it. 
MR. STUART: W e l l ,  he ( i n a u d i b l e )  o f f e r e d  me on ly  about  
$2,000.00 f o r  5t. 
THE COURT: Uh, I ' m  s u r e  you could f i n d  o t h e r  a t t o r n e y s  who 
might be i n t e r e s t e d  ( i n a u d i b l e ) ,  s o  I would no t  be a b l e  t o  appo in t  
counse l  f o r  you on t h i s .  Uh, you w i l l  -- you can r e p r e s e n t  your- 
s e l f ,  of course ,  b u t  uh it c e r t a i n l y  i s n ' t  adv iseab le .  I j u s t  
c a n ' t  f a c e  t h e  t axpaye r s  and t e l l  them t h a t  I made them h i r e  an 
a t t o r n e y ,  a t  t h e i r  expense,  t o  r e p r e s e n t  you when you have t h i s  
k ind  of a  c a r ,  you s e e ?  We probably  should g e t  -- you probably  
should  t a l k  t o  an a t t o r n e y ,  M r .  S t u a r t ,  be fo re  we t a l k  abou t  a  
p r e l i m i n a r y  because uh your a t t o r n e y  may o r  may n o t  want a pre-  
l iminary .  How much t i m e  w i l l  you need? 
MR. STUART: A l l  t h e y  g o t  t o  do i s  l e t  m e  g e t  t o  a  phone. I 
mean t h a t  seems t o  be  a major problem around here .  
THE COURT: T h e y ' l l  -- t h e y ' l l  g e t  you t h e  phone down a t  t h e  
S h e r i f f  's  o f f i c e .  
MR. CALHOUN: I f  it p l e a s e  t h e  Cour t ,  f o r  t h e  r eco rd ,  i n  re- 
l a t i o n  t o  t h a t  and a l s o  i n  r e l a t i o n  t o  an e a r l i e r  s t a t emen t  M r -  
S t u a r t  made, I t h i n k  he s a i d  he was on ly  allowed t o  c o n t a c t  one 
a t t o r n e y .  I t h i n k  he w a s  a l lowed phone c a l l s  where he t r i e d  t o  , 
c o n t a c t  two o t h e r  a t t o r n e y s ,  b u t  t hey  w e r e  -- he w a s  unable  t o  
' c o n t a c t  them, s o  he has  access t o  a  phone and acces s  t o  making 
c a l l s  t o  o b t a i n  an a t t o r n e y  b e f o r e  t h a t  and I'm aware of t h e  
. . 
p o l i c y  o f  our S h e r i f f ' s  o f f i c e  t o  a l low f r e e  access uh t o  de- 
f endan t s  t o  o b t a i n  a t t o r n e y s .  
THE COURT: W e ' l l  g e t  you ( i n a u d i b l e )  cal ls .  ( I n a u d i b l e ) .  
MR. STUART: I had one a t t emp t .  
THE COURT: Huh? 
MR. STUART: I had one chance t o  o b t a i n  an a t t o r n e y .  
THE COURT: T h e y ' l l  g e t  you t o  a  phone c a l l  t o  make -- t o  
t r y  t o  c o n t a c t  ano the r  a t t o r n e y  ( i n a u d i b l e ) ,  okay? And uh,  f o r  
t h e  t i m e  be ing ,  I ' m  going t o  set you a p re l imina ry  h e a r i n g  
s t a r t i n g  on t h i s  a t  10:OO o ' c l o c k  n e x t  Tuesday. And i f  you d o n ' t  
have a n  a t t o r n e y  by t h a t  t i m e ,  you can ask f o r  some more t ime ,  
b u t  you should  l e t  u s  know by Monday. Well ,  l e t ' s  p u t  t h a t  by 
Fr iday ,  you 'd  b e t t e r  l e t  us  know i f  y o u ' r e  going t o  want more 
time, okay? Do you unders tand? 
MR. STUART: Uh, no. 
THE COURT: W e ' l l  s chedule  you f o r  a  p r e l imina ry  h e a r i n g  f o r  
10:OO o ' c l o c k  a  week from tomorrow. 
MR. STUART: You j u s t  t o l d  m e  t o  have an a t t o r n e y  b e f o r e  I 
had . . . 
THE COURT: W e ' l l  s chedule  -- w e ' l l  go ahead and schedu le  
you one a t  t h i s  p o i n t .  You g e t  you an a t t o r n e y  and l e t  u s  know 
who he i s  by F r iday  and t h e n  he  can c o n t a c t  u s  and t e l l  u s  whether 
o r  n o t  he wants  a  p r e l i m i n a r y  h e a r i n g  and,  i f  s o ,  whether o r  n o t  
1 
h e  can  be p r e p a r e d  by t h a t  t i m e ,  s o  i n  o t h e r  words,  any e x t e n s i o n s  
are going to  be a t  y o u r  r e q u e s t ,  n o t  t h e  S t a t e ' s ,  okay? Do you 
u n d e r s t a n d  t h i s  now? A l r i g h t .  ( I n a u d i b l e ) .  Does t h e  S t a t e  wish  
t o  be  heard  on bond on M r .  S t u a r t ?  
MR. CALHOUN: Y e s  s ir .  A bond i s  c u r r e n t l y  se t  a t  $5,000.00 
a n d ,  I b e l i e v e ,  t h a t  t h a t  i s  t o o  low i n  M r .  S t u a r t ' s  c a s e .  I ' m  
p e r s o n a l l y  aware t h a t  M r .  S t u a r t  was charged i n  S e a t t l e  w i t h  
p o s s e s s i o n  of c o c a i n e ,  I b e l i e v e  i n  a  v e r y  s m a l l  amount, b u t  he 
absconded from t h a t .  I ' m  aware o f  t h i s  because  I d i d  a  f u g i t i v e  
- 
compla in t  on him. H e  was a r r e s t e d  i n  r e l a t i o n  t o  abscond ing  on 
11 
c h a r g e s  from S e a t t l e .  Uh, a t  t h e  t i m e ,  he r e f u s e d  e x t r a d i t i o n  
12 
and  uh t h e y  d e c l i n e d  t o  e x t r a d i t e  him. I ' m  aware he h a s  p r e v i o u s l y  3-4 
13 
uh sk ipped  o u t  o n  c h a r g e s  i n  a n o t h e r  j u r i s d i c t i o n .  The c h a r g e s  
' 
Cn 
14 
t h a t  a r e  f a c i n g  him h e r e  a r e  much more s e r i o u s  t h a n  t h o s e  p r e v i o u s -  ce 
15 
c-- 
l y .  I b e l i e v e  t h a t  uh M r .  S t u a r t  d o e s  n o t  have s u b s t a n t i a l  enough 
c o n t a c t s  w i t h  t h i s  community. The c h a r g e s  a r e  s e r i o u s  enough and - 
h i s  p r e v i o u s  h i s t o r y  o f  s k i p p i n g  o u t  on  c h a r g e s ,  I f e e l - t h a t  t h e  
bond shou ld  be  r a i s e  -- r a i s e d ,  a t  least ,  t o  a  minimum of  $10,000.00.  
THE COURT: Do you have  any comments you 'd  l i k e  t o  make, M r .  
S t u a r t ?  
MR. STUART: Y e s ,  your  Honor, I would. Uh, b a s i c a l l y  what t h e  
uh d i s t r i c t  a t t o r n e y  s a i d  i s  f a l s e .  I d i d  n o t  s k i p  o u t  o n  any 
c h a r g e s  f o r  t h e  s i m p l e  f a c t  t h a t  I d i d  n o t  have any c h a r g e s  f i l e d  
a g a i n s t  me a t  t h e  t i m e  I moved h e r e  and when I was p i c k e d  up on 
1 
t h e  f u g i t i v e  war ran t ,  I made app rop r i a t e  -- I took a p p r o p r i a t e  
2 
measures. I g o t  an  a t t o r n e y  t o  g e t  it a l l  handled. Consequently,  
it took  m e  roughly $3,500.00 and t e n  t r i p s  t o  S e a t t l e  t o  get t h e  
4 job accomplished. I fo l lowed eveq r u l e  t o  t h e  l e t t e r h e a d .  I 
5 
made every c o u r t  appearance and uh p a i d  t h e  f i n e s  imposed and d i d  
6 
eve ry th ing  t h a t  w a s  asked o f  me. I d i d n ' t  d e l i b e r a t e l y  s k i p  o u t  
7 
on it i n  t h e  f i r s t  p l a c e .  I d i d n ' t  even know about  it. I w a s  
a r r e s t e d  on t h e  charge  i n  June.  They d i d n ' t  even f i l e  u n t i l  s o m e -  
9 
t i m e  l a t e  i n  September, a t  which t i m e  I w a s  a l r e a d y  here .  I t  w a s  
10 j u s t  a m i s s  i n  t h e  -- i n  t h e  communications because they  w e r e  &b 
Oa 
l1 
suppose t o  have f i l e d  w i t h i n  t h i r t y  days  accord ing  t o  t h e  a t t o r n e y  
1-L 
12 
and, s o  we -- we uh d i d  t h e  whole r o u t e  and I j u s t  g o t  it completed 
13 
Cn 
t h i s  summer. OQ w 
14 
THE COURT: Do you have something else you wish t o  ( i n a u d i b l e ) ?  
15 
MR. CALHOUN: Well ,  t h a t ' s  no t  what t h e  uh p rosecu to r  i n  
16 S e a t t l e  t o l d  m e ,  b u t ,  I guess ,  i n  any case ,  uh Deputy Parson j u s t  
17 
t o l d  me t h a t  bond i s  set  a t  $10,000.00 a l r eady .  I w a s  misinformed 
18 
a s  t o  t h e  amount. 
19 
THE COURT: I thought  it was a t  $10,000.00, b u t  I wasn ' t  s u r e .  
20 
A l r i g h t .  I ' m  go ing  t o  l e a v e  bond set where it i s  a t  ( i n a u d i b l e ) .  
21 
You're remanded t o  t h e  cus tody  of t h e  S h e r i f f  of Clearwater  County 
22 
pending p o s t i n g  of bond and -- and you can g e t  him t o  a phone t o  
23 
s e e  i f  he c a n ' t  g e t  an a t t o r n e y .  
24 
MR. STUART: One more t h i n g ,  your  Honor, be fo re  you ... 
25 
THE COURT: What's t h a t ?  
1 MR. STUART: ... d i s c o n t i n u e  w i t h  m e .  Yesterday,  I t r i e d  
t o  g e t  my keys  r e l e a s e d  t o  my sister s o  as t o  watch a f t e r  -- uh 
I have' one o t h e r  p e r s o n ' s  car t h a t  I ' m  suppose t o  be  working on 
and t h e n  t h e  keys t o  my c a r  and uh some household goods and s t u f f  
and I j u s t  wanted them t o  k ind  of watch a f t e r  -- I t r i e d  t o  g e t  
my keys r e l e a s e d  and they  s a i d  t h e y  c o u l d n ' t  r e l e a s e  them un le s s  
you okayed it. 
8 THE COURT: I d o n ' t  know why t h e  keys a r e  be ing  he ld .  
MR. STUART: I d o n ' t  e i t h e r .  
MR. CALHOUN: I f  it p l e a s e  t h e  Court ,  I ' m  no t  s u r e  why t h e y ' r e  
be ing  h e l d  a t  t h i s  p o i n t  e i t h e r ,  b u t  I know a t  t h a t  time an  in -  
v e s t i g a t i o n  w a s  i n  p rog res s .  I f  t hey  w e r e  be ing  h e l d ,  it was !-.-a 
probably  i n  r e l a t i o n  t o  t h e  i n v e s t i g a t i o n .  Uh, i f  a s t a t emen t  Ur m 
(J I 
w a s  made t h a t  it took  t h e  J u d g e ' s  approva l ,  t h a t  w a s  i n c o r r e c t .  w 
I t  would be t h a t  uh w e  would have t o  r each  t h a t  s t a g e  of  i n v e s t i -  
g a t i o n  where w e  w e r e  c o n f i d e n t  t h a t  t h o s e  keys would n o t  be  r e l e -  
17 
v a n t  t o  t h e  i n v e s t i g a t i o n  o r  neces sa ry  i n  conduct ing o f - t h e  
l8 i n v e s t i g a t i o n .  I ' l l  check on t h a t  and see i f  t h e y  -- i t ' s  appro- 
19 p r i a t e  t o  r e l e a s e  them a t  t h i s  p o i n t .  
20 WOMAN I N  AUDIENCE: Could I . . . 
21 
THE COURT: I t ' d  be s t r i c t l y  up t o  t h e  S h e r i f f ' s  o f f i c e  and 
22 
t h e  p r o s e c u t o r  ... 
23 MR. STUART: T h a t ' s  what I thought .  
24 
WOMAN I N  AUDIENCE: Could I say something, your Honor? 
25 THE COURT: They ' r e  n o t  i n  t h e  Cour t ,  y e t ,  s o  I d o n ' t  have 
1 
any j u r i s d i c t i o n  ( i n a u d i b l e ) .  
2 
WOMAN I N  AUDIENCE: Can I s a y  something r e f e r r i n g  t o  t h a t ?  
3 
THE COURT: Yeah. 
4 
WOMAN I N  AUDIENCE: There  w a s  t h r e e  o f  us t h e r e  y e s t e r d a y  
5 
when h e  d i d  ask t o  f i l l  o u t  a form t o  r e l e a s e  t h e  keys and they  
6 
s a i d  t h a t  t hey  c o u l d n ' t  release them. I t  was up t o  t h e  p rosecu t ing  
7 
a t t o r n e y  and you. 
8 
THE COURT: I have no c o n t r o l  over  them u n t i l  t h e y  g e t  sub- 
9 
m i t t e d  i n t o  Court.  They ' r e  no t  t o  m e  y e t ,  s o  you t a k e  up your 
10 problem w i t h  him. Okay? lb 
11 (X, 
MR. STUART: T h a t ' s  what I s a i d ,  ( i n a u d i b l e )  t h i n g s  could  be 
12 
w 
watched a f t e r ,  s i n c e  I c a n ' t  and t h e y  re fused  t o  do it and I ' d  cnn 
13 
w 
a l r e a d y  g o t t e n  t h e  pape r s  s a y i n g  t h a t  they had uh g o t  what they  
14 
GJ 
wanted o u t  o f  t h e  house from t h e  s e a r c h  warrant .  
15 
THE COURT: You t a l k  t o  M r .  uh -- t h e  p rosecu to r  on t h a t .  
16 
H e ' l l  t a k e  it from t h e r e .  I d o n ' t  have any c o n t r o l  over  it a t  
17 
t h i s  p o i n t .  
C E R T I F I C A T E  
STATE OF IDAHO 
22 
1 
SS. 
County o f  Clearwater  ) 
23 
I ,  C I N D Y  G R I M M ,  t h e  unders igned,  hereby c e r t i f y  t h a t  I took 
24 
from an e l e c t r o n i c  t a p e  d e v i c e  and t h e r e a f t e r  t r a n s c r i b e d  i n t o  
25 
1 t h e  f o r e g o i n g  r e c o r d  t h e  p r o c e e d i n g s  i n  t h e  w i t h i n  e n t i t l e d  
c a u s e ,  and t h a t  t h e  s a i d  t r a n s c r i p t  i s  a f u l l ,  t r u e  and correct 
copy o f  t h e  p r o c e e d i n g s  had i n  t h e  above e n t i t l e d  c a u s e  h e l d  a t  
' O r o f i n o ,  Idaho.  
5 DATED t h i s  1 7 t h  day  of  November, 1988. 
6 
f ,mm 
C I N D Y  GRIMM 

County of Dona Ana ) 
1 
State of New Mexico ) 
STATEMENT OF ROBERT E. KINNEY 
I, Robert E. Kinney, state the following under penalty of perjury: 
1. My name is Robert E. Kinney. I am an attorney licensed in the States and Federal 
Districts of Idaho and New Mexico. In 1981 I was appointed to represent Gene Francis Stuart in 
the first degree murder case then pending against him in the Second Judicial District in the State 
of Idaho. Later, I represented Mr. Stuart on direct appeal and in postconviction proceedings 
attacking his conviction and sentence in that same case. I continued to represent Mr. Stuart until 
1995 when I withdrew after accepting employment outside the state of Idaho. 
2. I graduated fiom the University of Idaho School of Law in 1976. After 
graduating, I worked as an associate attorney for Nicholas Chenoweth, an attorney in Orofino, 
Idaho. Approximately, two years later, Mr. Chenoweth and I became partners in our law 
practice. I withdrew fiom the partnership in 1979 or 1980. After that, I opened my own law 
practice in Orofino. 
3. When I was appointed to represent Mr. Stuart, I had been admitted to practice law 
for only four years. The only pre-trial or trial experience I had in representing defendants 
charged with violent crimes, either as lead or co-counsel, was in working for Mr. Chenoweth on 
two matters. One was the Terry Olin case and the other was a juvenile case. Mr. Olin was 
charged with first degree murder, and I started working on his case immediately upon hls arrest 
in 1977. Mr. Olin was convicted of first degree murder, and his conviction was affirmed on 
direct appeal. With regard to the juvenile case, I played a minor role in assisting Mr. Chenoweth 
in representing a juvenile charged with homicide. Other than my work on those two matters, I 
had no experience with homicide cases before representing Mr. Stuart. Also, prior to 
representing Mr. Stuart on his capital case, I do not recall having attended any conferences or 
training seminars relevant to representing criminal defendants charged with violent crime. My 
recollection is that when I was appointed to represent Mr. Stuart, I had represented approximately 
four to six defendants in felony trial proceedings. With the exception of Mr. Olin and the 
juvenile, I believe that none of those clients was charged with a violent crime. 
4. In 1979 or 1980, before I was appointed to represent Mr. Stuart on his capital 
case, I dissolved my partnership with Mr. Chenoweth over financial differences. 
5. The dissolution of my partnership with Mr. Chenoweth was very acrimonious. He 
accused me, directly and to others, of being a liar and a thief. He told me that the reason he felt 
this way was because many of our clients chose to follow me when the partnership dissolved. 
Except when absolutely necessary, we did not thereafter speak to one another for many years. 
6 .  My withdrawing fkom the partnership created problems for me in developing a 
private practice in Orofino. Mr. Chenoweth and then-Judge Schwam had a close friendship. 
They took vacations together, traveling throughout the world. On more than one occasion during 
Mr. Stuart's pretrial and trial proceedings, then-Judge Schwam mentioned Mr. Chenoweth's 
hostilities toward me. It was my belief that Judge Schwam's friendship with Mr. Chenoweth 
predisposed him to consider unfavorably Mr. Stuart and other clients whom I represented. 
7. When I was appointed to represent Mr. Stuart, I was on contract with Cleanvater 
County as its public defender, and I maintained a private practice in Orofmo as a solo practitioner 
as well. As the Cleanvater County public defender, I represented all criminally accused 
defendants entitled to appointed counsel (barring some conflict precluding my representation). 
In addition to my public defender clients, I maintained an active civil law and criminal defense 
practice. 
8. At the time I represented Mr. Stuart in pretrial and trial proceedings, I had a very 
busy practice with virtually no time to personally conduct investigation on cases. While the 
public defender contract paid me for my legal services, it did not provide extra reimbursement for 
for investigative or other support staff The contract price was all-inclusive of out-of-pocket 
costs associated with representing indigent persons. 
9. I filed a motion seeking funds to conduct investigation on Mr. Stuart's case, 
however the trial court granted me only a few hundred dollars for travel and lodging in addition 
to use of a courthouse telephone to arrange to arrange for an investigation trip to the Seattle area. 
There, I located some potential witnesses who had known Mr. Stuart while he lived in Seattle, 
met with one of Mr. Stuart's sisters, and may have located and interviewed one of the prior bad 
acts witnesses who had testified at the preliminary hearing. My investigation there was aimed 
exclusively at guilt-innocence issues in an attempt to prepare for trial. The trial court's refusal to 
provide adequate funding to investigate the case precluded my conducting any further 
investigation into guilt-innocence issues. My investigation into guilt-innocence issues consisted 
exclusively of reviewing the discovery provided me by the prosecution, my single trip to Seattle, 
and associated telephone calls, and interviewing some local witnesses. 
10. Before the guilty verdict, I did not prepare for sentencing proceedings. In my 
view, this was a manslaughter case and I was confident that the jury would agree. After the jury 
returned the guilty verdict, I still did not consider a death sentence a realistic possibility because I 
thought the evidence clearly supported only a manslaughter conviction. For this reason, I 
believed the judge would impose a life sentence. Because I believed ths, because I believed the 
trial court had committed clear reversible errors, and because I was laboring under the pressures 
of representing other clients, I conducted no investigation for sentencing purposes after the jury 
returned the guilty verdict. In any event, I could not have conducted any meaningful 
investigation for sentencing purposes because I had already used the few hundred dollars granted 
for investigation. I conducted no investigation into Mr. Stuart's life history, though in the course 
of some conversations with some family members I learned some minimal information regarding 
Mr. Stuart's life history. 
1 1. In the midst of Mr. Stuart's trial, Judge Schwam hosted an afternoon party at his 
house. Among the individuals present were the prosecutor (Mr. Calhoun), the court reporter 
(Ms. Kelly), and myself. I believe that Clearwater County Sheriff Nick Albers and his chief 
deputy, Mr. Robert Harrelson, were present as well, one or both of whom testified at trial. The 
hosts of the party, then-Judge Schwam, his wife and their three year old boy, were there as well. 
12. I did not investigate or raise ineffective assistance of counsel as a claim in any of 
the postconviction petitions filed on Mr. Stuart's behalf because I believed the law precluded 
lawyers from litigating ineffective assistance of counsel claims against themselves. 
Dated this 2 3  day of October, 2002. 
. , rd 
' Subscribed and swnm before me this day of 
October, 2002: 
f 
Commission Expires: 
JOAN M. FISHER 
Capital Habeas Unit 
Federal Defenders of Eastern Washington & Idaho 
201 North Main Street 
Moscow, Idaho 83843 
Telephone: 208-883-0 180 
Facsimile: 208-882-1492 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CLEARWATER 
Gene Francis Stuart, 
CAPITAL CASE 
Petitioner, 
1 
VS. ) CASENO. I r / b -  ] I 2 *  m/5/ 
) 
STATE OF IDAHO, and 
TOM BEAUCLAIR, Director, Idaho ) PETITION FOR POSTCONVICTION 
Department of Correction, and RELIEF AND PETITION FOR WRIT 
GREG FISHER, Warden, Idaho OF HABEAS CORPUS 
Maximum Security Institution. 
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Respondent. 1 
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(The re levant  s t a t u t e s  have been placed a t  t h e  beginning o f  t h i s  
b r i e f  t o  f a c i l i t a t e  f a m i l i a r i t y  and ease of r e f e rence . )  
AMENDMENT 6 
In a l l  cr iminal  p rosecut ions ,  the  accused s h a l l  enjoy t h e  
r i g h t  t o  a speedy and p u b l i c  t r i a l ,  by an i m p a r t i a l  jury o f  t h e  
S t a t e  and D i s t r i c t  wherein t h e  crime s h a l l  have been comnitted,  
which D i s t r i c t  s h a l l  have been previously a sce r t a ined  by law, 
and t o  be informed of t h e  na tu re  and cause of t h e  accusa t ion ;  
t o  be  confronted with  t h e  wi tnesses  aga ins t  him; t o  have com- 
pulsory  process f o r  ob ta in ing  witnesses  i n  h i s  f avor ,  and t o  
have t h e  Assistance of Counsel f o r  h i s  defense. Cons t i t u t ion  
o f  t h e  United S t a t e s  of America. 
AMENDMENT 8 
Excessive b a i l  s h a l l  n o t  be required,  nor  excess ive  f i n e s  
1 imposed, nor c rue l  and unusual punishments i n f l i c t e d .  -- Consti tu-  
t i o n  of t h e  United S t a t e s  of  America. 
AMENDMENT 14 
i All persons born o r  n a t u r a l i z e d  i n  t h e  United S t a t e s ,  and 
s u b j e c t  t o  t h e  j u r i s d i c t i o n  t h e r e o f ,  a r e  c i t i z e n s  of t h e  United 
S t a t e s  and of t h e  S t a t e  wherein they r e s ide .  N o  S t a t e  s h a l l  make 
1 
o r  enforce  any law which s h a l l  abridge t h e  p r i v i l e g e s  o r  immu- 
n i t i e s  of  c i t i z e n s  of t h e  United S t a t e s ;  nor s h a l l  any S t a t e  
dep r ive  any person of l i f e ,  l i b e r t y ,  o r  p roper ty ,  wi thout  due 
I process  of law; nor deny any person within  i t s  j u r i s d i c t i o n  t h e  
e q u a l  p ro tec t ion  of t h e  laws. Cons t i tu t ion  of t h e  United S t a t e s  
of America. 
ARTICLE I 
S7. RIGHT TO TRIAL BY JURY.--The r i g h t  of  t r i a l  by j u r y  
s h a l l  remain i n v i o l a t e ;  b u t  i n  c i v i l  ac t ions ,  t h r e e - f o u r t h s  of 
t h e  jury may render a  v e r d i c t ,  and t h e  l e g i s l a t u r e  may provide 
t h a t  i n  a l l  cases of mi;sdemeanors f i ve - s ix ths  o f  t h e  j u ry  may 
render  a  verd ic t .  A t r i a l  by jury may be waived i n  a l l  c r imina l  
c a s e s ,  by t h e  consent of a l l  p a r t i e s ,  expressed i n  open Court ,  
and i n  c i v i l  a c t i ons  by t h e  consent of  t h e  p a r t i e s ,  s i g n i f i e d  
i n  such manner a s  may be prescr ibed  by law. I n  c i v i l  a c t i o n s  
t h e  jury  may c o n s i s t  of  twelve o r  of any number l e s s  t han  twelve 
upon which t h e  p a r t i e s  may agree i n  open Court. Provided, t h a t  
i n  cases  of misdemeanor and i n  c i v i l  a c t i o n s  w i t h i n  t h e  j u r i s -  
d i c t i o n  of any Court i n f e r i o r  t o  t h e  D i s t r i c t  Court ,  whether 
such case o r  a c t i o n  be t r i e d  i n  such i n f e r i o r  Court o r  i n  D i s -  
t r i c t  Court, t he  jury s h a l l  cons i s t  of no t  more than  s i x .  
Cons t i tu t ion  of  t h e  S t a t e  of  Idaho. 
ARTICLE I 
$13. GUARANTEES I N  CRIMINAL ACTIONS AND DUE PROCESS OF 
LAW.--In a l l  c r imina l  prosecut ions ,  t h e  p a r t y  accused s h a l l  have 
t h e  r i g h t  t o  a  speedy and pub l i c  t r i a l ;  t o  have t h e  process  of 
t h e  Court t o  compel t h e  at tendance of wi tnesses  i n  h i s  b e h a l f ,  
and t o  appear and defend i n  person and with  counsel .  
No person s h a l l  be twice pu t  i n  jeopardy f o r  t h e  same of -  
f ense ;  nor be compelled i n  any c r imina l  case  t o  be a wi tnes s  
a g a i n s t  himself;  nor  be deprived of  l i f e ,  l i b e r t y  o r  p roper ty  
wi thout  due process  of l a w .  Cons t i t u t i on  o f  t h e  S t a t e  of  Idaho. 
IDAHO STATUTES 
18-4001 .  MURDER DEFINED.--Murder i s  t h e  unlawful k i l l i n g  
of  a  human beinq wi th  malice aforethouqht  o r  t h e  i n t e n t i o n a l  
app l i ca t ion  of t o r t u r e  t o  a  human being,  which r e s u l t s  i n  t h e  
d e a t h  of a  human being.  Tor ture  i s  t h e  i n t e n t i o n a l  i n f l i c t i o n  
o f  extreme and prolonged pain wi th  t h e  i n t e n t  t o  cause s u f f e r i n g .  
It s h a l l  a l s o  be t o r t u r e  t o  i n f l i c t  on a human being extreme and 
prolonged a c t s  of b r u t a l i t y  i r r e s p e c t i v e  of proof of i n t e n t  t o  
cause  . suf fe r ing .  The death  of a  human being caused by such 
t o r t u r e  is murder i r r e s p e c t i v e  of proof of s p e c i f i c  i n t e n t  t o  
k i l l ;  t o r t u r e  causing death s h a l l  be deemed t h e  equ iva l en t  of 
i n t e n t  t o  k i l l .  
18-4003. DEGREES OF MURDER.-- (a)  A l l  murder which i s  
pe rpe t r a t ed  by means of  poison,  o r  l y i n g  i n  w a i t ,  o r  t o r u r e ,  
when t o r t u r e  i s  i n f l i c t e d  wi th  t h e  i n t e n t  t o  cause  s u f f e r i n g ,  
t o  execute vengeance, t o  e x t o r t  something from t h e  v i c t i m ,  o r  
t o  s a t i s f y  some s a d i s t i c  i n c l i n a t i o n ,  o r  which is  pe rpe t r a t ed  
by any kind of w i l l f u l ,  d e l i b e r a t e  and premeditated k i l l i n g  i s  
I murder of t h e  f i r s t  degree. 
19-1801. GROUND FOR REMOVAL. --A c r imina l  a c t i o n ,  prose- 
cu t ed  by indic tment ,  may be removed from t h e  Court i n  which it 
i s  pending, on t h e  appl ica t ion  of  t he  defendant,  on t h e  ground 
t h a t  a f a i r  and i m p a r t i a l  t r i a l  cannot be had i n  t h e  County 
where t h e  indic tment  i s  pending. 
19-2123. ADVISORY INSTRUCTION TO ACQUIT. - - I f ,  a t  any time 
a f t e r  t h e  evidence on e i t h e r  s i d e  i s  c losed ,  t h e  Court deems it 
i n s u f f i c i e n t  t o  warrant  a  convict ion,  it must advise  t h e  jury  a h  
t o  acqui t  t h e  defendant.  But t h e  jury a r e  no t  bound by t h e  03 
advice.  
w 
c 3  
19-2126. CUSTODY OF JURY DURING TRIAL.--The ju ry  sworn t o  03 
t r y  an indictment f o r  any of fense  may, a t  any t i m e  dur ing  t h e  0 
t r i a l ,  before  t h e  submission of t h e  cause,  i n  t h e  d i s c r e t i o n  of 
t h e  Court, be permi t ted  t o  s epa ra t e ,  o r  they  may be k e p t  t oge the r ,  
i n  charge of a proper  o f f i c e r .  In  case  t h e  Court o r d e r s  t h e  jury  
t o  be kept t oge the r  t h e  s h e r i f f  must provide a  s u i t a b l e  p lace  f o r  
t h e  board and lodging o f  t he  j u ry ,  a t  t h e  expense o f  t h e  county, 
and when f i r s t  given custody of the  jury  t h e  o f f i c e r  must be sworn 
t o  keep t h e  ju ry  toge the r  dur ing each recess  and adjournment 
du r ing  t h e  t r i a l ;  t o  s u f f e r  no person t o  speak o r  t o  communicate 
w i th  them, o r  e i t h e r  o f  them, nor  t o  do s o  h imse l f ,  on any sub- 
j e c t  connected wi th  t h e  t r i a l ,  and t o  r e t u r n  them i n t o  Court as  
ordered by t h e  Court.  
19-2515. I N Q U I R Y  INTO M I T I G A T I N G  OR AGGRAVATING CIRCUM- 
STANCES. --SENTENCE I N  CAPITAL CASES --STATUTORY AGGRAVATING 
CIRCUMSTANCES --JUDICIAL FINDINGS. -- ( a )  Af t e r  a  p l e a  o r  v e r d i c t  
o f  g u i l t y ,  where a d i s c r e t i o n  i s  conferred upon t h e  Court as t o  
t h e  e x t e n t  of t h e  punishment, t h e  Court, upon t h e  o r a l  o r  w r i t t e n  
suggest ion of e i t h e r  p a r t y  t h a t  t he re  a r e  circumstances which may 
be proper ly  taken i n t o  view e i t h e r  i n  aggravat ion o r  mi t iga t ion  
o f  t h e  punishment, may, i n  i t s  d i s c r e t i o n ,  hear  t h e  same sum- 
mar i ly ,  a t  a  s p e c i f i e d  time, and upon such n o t i c e  t o  t h e  adverse 
p a r t y  as  it may d i r e c t .  
(b)  Where a person i s  convicted of an o f f ense  which may be 
punishable by dea th ,  a sentence of death  s h a l l  n o t  be imposed 
un less  t h e  Court f i n d s  a t  l e a s t  one (1) s t a t u t o r y  aggravating 
circumstance. Where t h e  Court f i n d s  a s t a t u t o r y  aggravat ing 
circumstance t h e  Court s h a l l  sentence t h e  defendant t o  death  
un less  t h e  Court f i n d s  t h a t  mi t iga t ing  circumstances which may 
be presented outweigh t h e  g rav i ty  of  any aggravat ing circumstance 
found and make imposi t ion of death un jus t .  
( c )  In  a l l  cases  i n  which the  death  pena l ty  may be imposed, 
t h e  Court s h a l l ,  a f t e r  convict ion,  o rder  a pre-sentence i n v e s t i -  
3a t ion  t o  be conducted according t o  such procedures as  a r e  pre- 
s c r ibed  by law and s h a l l  t h e r e a f t e r  convene a sentencing hear ing 
f o r  t h e  purpose of hear ing a l l  r e l evan t  evidence and arguments 
o f  counsel i n  aggravat ion and mi t iga t ion  of  t h e  of fense .  A t  such 
hear ing,  t h e  S t a t e  and the  defendant s h a l l  be e n t i t l e d  t o  p resen t  
a l l  r e l evan t  evidence i n  aggravation and mi t iga t ion .  Should any 
pa r ty  p re sen t  aggravat ing o r  mi t iga t ing  evidence which has no t  
previously  been d i sc losed  t o  t h e  opposing p a r t y  o r  p a r t i e s ,  t he  
Court s h a l l ,  upon r eques t ,  adjourn t h e  hear ing  u n t i l  t h e  p a r t y  
d e s i r i n g  t o  do s o  has  had a reasonable oppor tun i ty  t o  respond 
t o  such evidence.  Evidence admitted a t  t r i a l  s h a l l  be considered 
and need n o t  be repea ted  a t  t h e  sentencing hear ing .  Evidence of-  
f e r ed  a t  t r i a l  bu t  no t  admitted may be repea ted  o r  ampli f ied i f  
necessary t o  complete t h e  record. 
(d)  Upon t h e  conclusion of t h e  evidence and arguments i n  
mi t iga t ion  and aggravation t h e  Court s h a l l  make w r i t t e n  f indings  
s e t t i n g  f o r t h  any s t a t u t o r y  aggravating circumstances found. 
Fur ther ,  t h e  Court s h a l l  s e t  f o r t h  i n  w r i t i n g  any mi t iga t ing  
f a c t o r s  considered and, i f  t he  Court f i n d s  t h a t  mi t iga t ing  c i r -  
cumstances outweigh t h e  grav i ty  of any aggrava t ing  circumstances 
found s o  as t o  make un jus t  the  imposit ion of  t h e  death  pena l ty ,  
t h e  Court s h a l l  d e t a i l  i n  wr i t i ng  i t s  reasons  f o r  s o  f ind ing .  
( e )  Upon making t h e  prescr ibed f i n d i n g s ,  t h e  Court s h a l l  
impose sentence wi th in  t h e  limits f ixed  by l a w .  
( f )  The fol lowing a r e  s t a t u t o r y  aggrava t ing  circumstances,  
a t  l e a s t  one (1) of  which must be found t o  e x i s t  beyond a reason- 
a b l e  doubt be fo re  a sentence of death can be imposed. 
(1) The defendant  was previously  convic ted  of another  
murde r . 
( 2 )  A t  t h e  t ime t h e  murder was committed t h e  defendant 
a l s o  committed another  murder. 
( 3 )  The defendant  knowingly c r ea t ed  a g r e a t  r i s k  of death 
t o  many persons .  
( 4 )  The murder was comqitted f o r  remuneration o r  t h e  promise 
o f  remuneration o r  t h e  defendant employed ano the r  t o  commit the  
murder f o r  remuneration o r  the  promise of  remuneration. 
(5 )  The murder was e spec i a l l y  he inous ,  a t r o c i o u s  o r  c r u e l ,  
mani fes t ing  excep t iona l  depravity.  
( 6 )  By t h e  murder, o r  circumstances surrounding i t s  com- 
mission,  t h e  defendant  exhibi ted u t t e r  d i s r e g a r d  f o r  human l i f e .  
( 7 )  The murder w a s  one def ined  a s  murder of t h e  f i r s t  degree 
by s e c t i o n  18-4003, Idaho Code, subsec t ions  (b )  , (c )  , (d)  , ( e )  
o r  ( f ) ,  and it w a s  accompanied with  t h e  s p e c i f i c  i n t e n t  t o  cause 
t h e  death  o f  a  human being. 
I (8)  The defendant by p r i o r  conduct o r  conduct i n  t h e  com- 
i mission o f  t h e  murder a t  hand, has exh ib i t ed  a  propensi ty  t o  
commit murder which w i l l  probably c o n s t i t u t e  a  continuing t h r e a t  
I t o  soc i e ty .  
(9) The murder was committed a g a i n s t  a  former o r  p r e s e n t  
peace o f f i c e r ,  executive o f f i c e r ,  o f f i c e r  of t h e  cou r t ,  j u d i c i a l  
o f f i c e r  o r  prosecut ing a t to rney  because of t h e  exe rc i se  of  
o f f i c i a l  duty .  
( 1 0 )  The murder was committed a g a i n s t  a  witness o r  p o t e n t i a l  
wi tness  i n  a  cr iminal  o r  c i v i l  l e g a l  proceeding because of such 
I proceeding. 
19-2 82 7. REVIEW OF DEATH SENTENCES --PRESERVATION OF RE- 
CORDS.--(a) Whenever t he  death  pena l ty  i s  imposed, and upon t h e  
judgment becoming f i n a l  i n  t he  t r i a l  c o u r t ,  t h e  sentence s h a l l  
be reviewed on t h e  record by t h e  Supreme Court of Idaho. The 
c l e r k  of  t h e  t r i a l  cour t ,  wi th in  t e n  ( 1 0 )  days a f t e r  r e c e i v i n g  
t h e  t r a n s c r i p t ,  s h a l l  t ransmi t  t he  e n t i r e  record and t r a n s c r i p t  
t o  t h e  Supreme Court of Idaho and t o  t h e  a t t o rney  general  t o -  
ge the r  w i th  a  no t i ce  prepared by t h e  c l e r k  and a  r epo r t  prepared 
by t h e  t r i a l  judge s e t t i n g  f o r t h  t h e  f i nd ings  requi red  by s e c t i o n  
19-2515 (d)  , Idaho Code, and such o t h e r  mat te rs  concerning t h e  
sen tence  imposed a s  may be requi red  by t h e  Supreme Court. The 
n o t i c e  s h a l l  s e t  f o r t h  t he  t i t l e  and docket  number of t h e  c a s e ,  
t h e  name o f  t h e  defendant and t h e  name and address of h i s  a t t o r -  
ney, a  n a r r a t i v e  statement of  t h e  judgment, Dhe of fense ,  and 
punishment p rescr ibed .  The r e p o r t  may be i n  t h e  form of a  s tand-  
a r d  q u e s t i o n n a i r e  prepared and suppl ied  by t h e  Supreme Court  of 
Idaho. 
(b) The Supreme Court of Ic?aho s h a l l  consider  t h e  punish- 
ment as w e l l  as any e r r o r s  enumerated by way of appeal.  
( c )  With regard t o  t h e  sentence t h e  Court s h a l l  determine:  
(1) Whether t he  sentence of  dea th  was imposed under t h e  
i n f luence  of  pass ion ,  p re jud ice  , o r  any o t h e r  a r b i t r a r y  f a c t o r ,  
and 
( 2 )  Whether t he  evidence suppor t s  t h e  Judge ' s  f i nd ing  of 
a  s t a t u t o r y  aggravat ing circumstance from among those enumerated 
i n  s e c t i o n  19-2515, Idaho Code, and 
( 3 )  Whether t h e  sentence of dea th  i s  excess ive  o r  d i sp ro -  
p o r t i o n a t e  t o  t h e  penal ty  imposed i n  s i m i l a r  c a s e s ,  cons ider ing  
both t h e  crime and t h e  defendant.  
(d)  Both t h e  defendant and t h e  S t a t e  s h a l l  have t h e  r i g h t  
t o  submit  b r i e f s  wi thin  the t i m e  provided by t h e  cou r t ,  and t o  
p r e s e n t  o r a l  argument t o  t h e  cour t .  
( e )  The c o u r t  s h a l l  inc lude  i n  i t s  dec i s ion  a  r e f e rence  
I 
t o  those  s imi l a r  cases  which it took i n t o  considerat ion.  I n  ad- 
d i t i o n  t o  i t s  au tho r i t y  regarding co r r ec t ion  of e r r o r s ,  t h e  cou r t ,  
wi th  regard t o  review of  death  sen tences ,  s h a l l  be au tho r i zed  t o :  
1 
I (1) Affirm the  sentence of dea th ;  o r  ( 2 )  S e t  t h e  sentence as ide  and remand the  case  f o r  resen-  
t enc ing  by t h e  t r i a l  judge based on t h e  record and argument of  
i counsel .  
I 
, ( f )  The sentence review s h a l l  be i n  addi t ion t o  d i r e c t  ap- 
p e a l ,  i f  taken,  and t h e  review and appeal  s h a l l  be conso l ida t ed  
I f o r  considerat ion.  
(9) The Supreme Court s h a l l  c o l l e c t  and preserve t h e  records  
o f  a l l  cases  i n  which t h e  pena l ty  of death  was imposed from and 
inc lud ing  t h e  year  1975. i 
! 
I 
I IDAHO CRIMINAL RULES i 
Rule 2 1 .  CHANGE O F  VENUE.-- ( a )  For prejudice .  The c o u r t  
upon motion of e i t h e r  p a r t y  s h a l l  t r a n s f e r  t h e  proceeding t o  an- 
o t h e r  county i f  t h e  c o u r t  i s  s a t i s f i e d  t h a t  a f a i r  and i m p a r t i a l  
t r i a l  cannot be had i n  t h e  county where t he  case  i s  pending. 
(b)  Other cases. For t h e  convenience of p a r t i e s  and w i t -  
ne s se s ,  and i n  t he  i n t e r e s t  of j u s t i c e ,  t h e  cour t  upon motion 
o f  t h e  defendant may t r a n s f e r  t h e  proceedings as  t o  him t o  an- 
o t h e r  county. 
( c )  Proceedings on t r a n s f e r .  I n  t he  event a  t r i a l  judge 
g r a n t s  a  change of  venue pursuant t o  t h i s  r u l e  t o  a c o u r t  of  
p roper  venue within  t h e  same j u d i c i a l  d i s t r i c t ,  t h e  t r i a l  judge 
g r a n t i n g  t h e  change of  venue s h a l l  o rder  t h e  case  t r a n s f e r r e d  
t o  a  s p e c i f i c  cou r t  of  proper  venue wi th in  t h e  j u d i c i a l  d i s t r i c t  
and s h a l l  continue the  assignment over t h e  ca se ,  un l e s s  t h e  ad- 
m i n i s t r a t i v e  d i s t r i c t  judge s h a l l  r ea s s ign  t h e  case  to  ano the r  
judge of  t h e  j u d i c i a l  d i s t r i c t .  In  t h e  event  a  t r i a l  judge 
d e s i r e s  t o  t r a n s f e r  a  case  t o  a  cou r t  of  proper venue o u t s i d e  
o f  t h e  j u d i c i a l  d i s t r i c t  i n  which t h e  ac t ion  arose and w i l l  con- 
t i n u e  t h e  assignment over  t h e  case ,  t h e  t r i a l  judge may, a f t e r  
consu l t i ng  with t h e  admin i s t r a t i ve  d i s t r i c t  judge o r  t h e  r e s i d e n t  
judge o f  t h e  cour t  t o  which t h e  case  i s  t o  be t r a n s f e r r e d ,  e n t e r  
an o r d e r  g ran t ing  t h e  change of venue and o rde r ing  t h e  c a s e  t r a n s -  
f e r r e d  t o  a  s p e c i f i c  c o u r t  of  proper  j u r i s d i c t i o n  o u t s i d e  o f  t h e  
j u d i c i a l  d i s t r i c t  i n  which t h e  ac t ion  arose.  I n  t h e  even t  a  
t r i a l  judge d e s i r e s  t o  t r a n s f e r  a  case  t o  a  cour t  o f  p roper  venue 
o u t s i d e  of  t he  j u d i c i a l  d i s t r i c t  i n  which t h e  a c t i o n  a rose  and 
t h e  t r i a l  judge w i l l  no t  continue assignment over t h e  c a s e ,  t h e  
t r i a l  judge s h a l l  e n t e r  an o rde r  g ran t ing  t h e  change o f  venue 
wi thou t  spec i fy ing  the  new p l ace  of venue, and then r e f e r  t h e  
ca se  t o  t h e  adminis t ra t ive  d i r e c t o r  of  t h e  cou r t s  f o r  assignment 
by t h e  Supreme Court t o  a  c o u r t  o f  proper venue i n  another  judi-  
c i a l  d i s t r i c t  and assignment o f  a  s p e c i f i c  judge t o  p r e s i d e  i n  
t h e  cr iminal  proceeding. 
In t h e  event a judge i s  d i s q u a l i f i e d  from f u r t h e r  handling 
o f  a proceeding i n  which a change of venue has been g ran ted  t o  
a cou r t  of proper venue within  t h e  same j u d i c i a l  d i s t r i c t ,  t h e  
admin i s t r a t i ve  d i s t r i c t  judge s h a l l  reass ign  the  case  t o  another  
judge of t h e  j u d i c i a l  d i s t r i c t .  In t h e  event  t h a t  a  judge i s  
d i s q u a l i f i e d  from f u r t h e r  handling of a proceeding i n  which a 
change of venue has been granted from an o r i g i n a t i n g  c o u r t  ou- 
s i d e  of t h e  j u d i c i a l  d i s t r i c t ,  t h e  adminis t ra t ive  d i s t r i c t  judge 
o f  t h e  j u d i c i a l  d i s t r i c t  t o  which venue has  been removed s h a l l  
r e f e r  t h e  case t o  t h e  adminis t ra t ive  d i r e c t o r  of t h e  c o u r t s  f o r  
assignment by the  Supreme Court t o  a c o u r t  of proper venue and 
assignment of a s p e c i f i c  judge t o  p re s ide  i n  the  c r imina l  pro- 
ceeding. When a change of venue i s  ordered,  the  c l e r k  s h a l l  
t r ansmi t  a copy of t h e  order  changing venue t o  t h e  adminis t ra-  
t i v e  d i s t r i c t  judge of t h e  j u d i c i a l  d i s t r i c t  i n  which t h e  re-  
ck iv ing  county i s  l oca t ed  and t o  t h e  adminis t ra t ive  d i r e c t o r  of 
t h e  cou r t s .  
Rule 29 .  MOTION FOR JUDGMENT O F  ACQUITTAL.--(a) Motion 
b e f o r e  submission t o  jury .  The cour t  on motion of t h e  d e f d d a n t  
o r  on i t s  own motion s h a l l  o rde r  t h ~  e n t r y  of jud@nent of ac- 
q u i t t a l  of one o r  more of fenses  charged i n  t he  ind ic tment ,  in -  
formation o r  complaint a f t e r  t h e  evidence on e i t h e r  s i d e  is  
c losed  i f  t h e  evidence i s  i n s u f f i c i e n t  t o  s u s t a i n  a conv ic t ion  
o f  such offense o r  offenses .  I f  a  defendant ' s  motion f o r  judg- 
ment of  a c q u i t t a l  a t  t h e  c lo se  o f  t h e  evidence o f f e red  by t h e  
s t a t e  i s  not  granted,  t h e  defendant may o f f e r  evidence. 
(b )  Reservation of dec i s ion  on motion. I f  a  motion f o r  
judgment of a c q u i t t a l  i s  made a t  t h e  c l o s e  of a l l  t h e  ev idence ,  
t h e  c o u r t  may r e se rve  dec i s ion  on t h e  motion, submit t h e  c a s e  
t o  t h e  jury ,  and decide t h e  motion e i t h e r  before  t h e  ju ry  r e -  
t u r n s  a ve rd i c t  o r  a f t e r  it re tu rns  a v e r d i c t  of g u i l t y  o r  i s  
discharged without having re turned  a v e r d i c t .  
(c) Motion a f t e r  d ischarge of ju ry .  I f  t h e  ju ry  r e t u r n s  
a v e r d i c t  of g u i l t y  o r  is discharged without having r e tu rned  a 
v e r d i c t ,  a  motion f o r  judgment of a c q u i t t a l  may be made o r  re- 
newed within  four teen  ( 1 4 )  days a f t e r  t h e  jury  i s  d ischarged 
o r  w i th in  such f u r t h e r  time as  t h e  cou r t  may f i x  dur ing t h e  
fou r t een  ( 1 4 )  day per iod.  I f  a  v e r d i c t  of  g u i l t y  i s  r e tu rned  
t h e  cou r t  may, on such motion, s e t  a s i d e  t he  v e r d i c t  and e n t e r  
judgment o r  a c q u i t t a l .  I f  no v e r d i c t  i s  re turned t h e  c o u r t  may 
e n t e r  a judgment o f  a c q u i t t a l .  I t  s h a l l  no t  be necessary t o  
t h e  making of such a motion t h a t  a  s i m i l a r  motion has been made 
p r i o r  t o  t h e  submission of t h e  case  t o  t h e  jury.  
STATEMENT O F  THE CASE 
Nature o f  the Case 
--- 
Gene Franc i s  S t u a r t  was charged w i th  t h e  crime o f  murder by 
t o r t u r e  concerning t h e  death  of Rober t  Mi l l e r .  To t h i s  cha rge  
h e  p l e d  n o t  g u i l t y  and, fo l lowing t r i a l  was convicted of F i r s t  
Degree Murder By Torture.  T h e r e a f t e r  he was sentenced t o  d e a t h  
i n  t h e  manner p resc r ibed  by law. H i s  convic t ion  and subsequen t  
impos i t i on  of t h e  death  pena l ty  are h e r e i n  being appealed.  
Course - of Proceedings 
The course  of proceedings l e a d i n g  t o  t h l s  appeal  i s  set 
f o r t h  below: 
1 October 1981 
- Complaint i s sued  i n  t h e  ~ i s t r i c t  Court  of t h e  
Second J u d l c i a l  District, Clearwater  County, Idaho ,  
charging t h e  defendant  w l t h  k i l s i n g  Robert M i l l e r  by 
t h e  i n t e n t i o n a l  a p p l i c a t i o n  of  t o r t u r e ,  a l l e g e d l y  oc- 
c u r r i n g  on 19 September 1981. Robert E. Kinney, 
Clearwater  County P u b l i c  Defender, was appo in ted  t o  
r e p r e s e n t  defendant  i n  f u r t h e r  proceedings on O c t o -  
b e r  1 4 ,  1981. 
2, 3 ,  4 ,  6 ,  and 10 November 1981 
- A p r e l i m ~ n a r y  h e a r i n g  was he ld  i n  t h e  M a g i s t r a t e ' s  
Div i s ion  of  t h e  Second ~ u d i c i a l  D i s t r i c t ,  C l ea rwa t e r  
County, Idaho,  t h e  Honorable Ralph H .  Haley p res id ing .  
Following t h e  conclusion of t h e  h e a r i n g  on 1 0  November 
1981, defendant  w a s  bound over t o  t h e  D i s t r i c t  Court 
t o  s t and  t r i a l  f o r  t h e  charge of  murder by t o r t u r e .  
24 November 19 8 1  
- A n  informat ion was S i l e d  i n  t h e  D i s t r i c t  Court  
of  t h e  Second J u d i c i a l  District o f  t h e  S t a t e  of  Idaho, 
Clearwater  County, charging t h e  de fendan t  wi th  commis- 
s i o n  of  t h e  c r i m e  of  murder by t o r t u r e  pursuan t  t o  Idaho 
Code S e c t i o n  18-4001 and 18-4003. 
25 November 1981 
- Defendant was a r ra igned  i n  t h e  D i s t r i c t  Court of 
t h e  Second J u d i c i a l  D i s t r i c t  of t h e  S t a t e  of Idaho, 
Clearwater  County, be fore  t h e  Honorable Andrew Schwam, 
D i s t r i c t  Judge. Defendant e n t e r e d  a p l e a  of  no t  g u i l t y  
1 t o  t h e  cha rge  a s  f i l e d .  I 
4 December 1981 
- Defendant f i l e d  n o t i c e  o f  i n t e n t  t o  r e l y  on t h e  
a f f i r m a t i v e  defense  o f  mental d i s e a s e  o r  mental de f ec t .  
11 January 19'82 
- An o r d e r  w a s  en t e r ed  r e q u e s t i n g  appointment of 
a p s y c h i a t r i s t  t o  examine and r e p o r t  upon t h e  mental 
- 
cond i t i on  of defendant  pursuant  t o  Idaho Code Sec t ion  
18-211, et .  seq . ,  endorsed by t h e  Honorable John H. 
Maynard, ~ i s t r i c t  Judge. Copies o f  th is  o r d e r  were 
mailed by t h e  Clerk of t h e  Court  t o  t h e  Department 
of Hea l th  and Welfare o f  t h e  S t a t e  o f  Idaho, a t  S t a t e  
H o s p i t a l  North i n  Orofino,  Idaho a s  w e l l  as  t o  Clear-  
water  County Prosecu tor  and defense  counsel  on February 
1 4  January 19 8 2  
- Defendant f i l e d  a  motion t o  d i smiss  in fo rmat ion  
pursuan t  t o  Idaho Code Sec t i on  19-815A. 
11 February 1982 
- An o rde r  w a s  en t e r ed ,  a t  t h e  r eques t  of de fense  C 
counse l ,  f o r  t r a n s p o r t a t i o n  o f  de fendan t  t o  t h e  S e c u r i t y  
). 
e 
Medical F a c i l i t y  a t  t h e  Idaho S t a t e  P e n i t e n t i a r y ,  for 
purposes  of conducting t h e  menta l  eva lua t i on  o rdered  
ll January ,  1982.  
19 February 1982 
- An amended informat ion was f i l e d ,  a l l e g i n g  t h a t  
de fendan t  i s  a  p e r s i s t e n t  v i o l a t o r  w i t h i n  t h e  con f ine s  
of Idaho  Code Sect ion  19-2514. 
11 March 1982 
- Following submission of  b r i e f s  i n  support  o f  
d e f e n d a n t ' s  motion t o  d i smi s s ,  f i l e d  January 1 4 ,  1982, 
&argument based the reon ,  t h e  Cour t  r enders  i t s  de- 
c i s i o n  upholding t h e  M a g i s t r a t e ' s  d e c i s i o n  t o  b i n d  
de fendan t  over  f o r  t r i a l  f o l l owing  t h e  p re l iminary  
h e a r i n g  r e f e r r e d  above. The D i s t r i c t  Court acknow- 
l edges  an express ion  of  i n t e n t  on t h e  p a r t  o f '  defend- 
a n t  t o  f i l e  a Motion i n  Limine, i n  l i g h t  of t h i s  r u l i n g ,  
and informs defense counse l  t h a t  upon f i l i n g  of  t h e  
Motion i n  Limine t h e  t r i a l  Court  would proceed through 
t h e  t r a n s c r i p t  and set  f o r t h  what test imony p r e s e n t e d  
a t  t h e  earlier p r e l i m i n a r y  h e a r i n g  would be p e r m i s s i b l e  
a t  t r i a l .  
- Defense f i l e s  a Motion t o  Change Venue o f  T r i a l  
from Clearwater  County t o  a county w i t h i n  t h e  S t a t e  of  
Idaho and o u t s i d e  t h e  p u b l i c a t i o n  a r e a  of  t h e  Lewiston 
Morning Tribune. Th i s  Motion was based upon voluminous 
p r e j u d i c i a l  p r e - t r i a l  p u b l i c i t y  evidenced by a t t a c h e d  
newspaper a r t i c l e s  and upon t h e  p r o v i s i o n s  o f  Rule 2 1 ,  
Idaho Rules of Criminal  Procedure.  The Distr ic t  Court  
se t  a h e a r i n g  on t h e  de fense  Motion f o r  Change o f  Venue 
t o  2 5  March, 1982 .  
2 5  March 1982 
- Following a h e a r i n g  on t h e  de fense  Motion f o r  
Change o f  Venue, t h e  D i s t r i c t  Cour t  g ran ted  t h e  de fense  
Motion and advised t h a t  t h e  l o c a t i o n  of t r i a l  i n  t h i s  
m a t t e r  would be announced a t  t h e  t i m e  a d a t e  f o r  t r i a l  
was set. 
! 1 3  May 1982 
- Defendant' s menta l  e v a l u a t i o n  a t  t h e  Idaho 
i 
S e c u r i t y  Medical F a c i l i t y  w a s  completed and he was 
returned t o  Clearwater County. Defense counsel  i n -  
formed t h e  Court of defendant ' s  retu.m and t h a t  a 
r epor t  on h i s  mental evaluat ion would be forthcoming. 
The Court ordered a l l  p r e - t r i a l  motions t o  be f i l e d  
by 1:30 p.m. on 27 May, 1982. 
27 May 1982 
- Defendant f i l e d  a Motion i n  Limine, r eques t ing  
t h e  t r i a l  Court t o  e n t e r  an order  s e t t i n g  f o r t h  t h e  
scope and ex ten t  of testimony and evidence t o  be pre- 
sented by c e r t a i n  witnesses  c a l l e d  on behalf  of t h e  
S t a t e  a t  t h e  preliminary hearing previously held .  The 
Motion was f i l e d  pursuant t o  t h e  d i r e c t i v e  of t h e  Court 
a t  t h e  t i m e  of rendering the .  decis ion on de fendan t ' s  
Motion t o  Dismiss ~ n f o r m a t i o n ,  which decis ion was 
rendered 11 March, 1982. 
1 0  June 1982 
- Defendant moved f o r  allowance of an a d d i t i o n a l  
p s y c h i a t r i c  eva lua t ion  pursuant t o  Idaho Code Sec t ion  
18-213. S t a t e ' s  counsel  opposed t h e  defense Motion 
and t h e  Court granted same, sub jec t  t o  an expense 
l i m i t a t i o n  of Five Hundred Dol lars  ($500.00). 
- The Prosecution moved t h a t  it be given more 
time t o  respond t o  t h e  defense Motion i n  Lirnine f i l e d  
2 7  May, 1982. The Court allowed more t i m e  and i n d i -  
cated i t s  r u l i n g  would be made 1 5  J u l y ,  1982 a t  1 1 : O O  
a.m. Defense counsel  f u r t h e r  moved t h a t  Dee Adams 
be inc luded i n  t h e  e a r l i e r  Motion i n  Limine. No ob- 
j e c t i o n  was tendered  and t h e  defense  Motion t o  i n c l u d e  
Dee Adams i n  t h i s  Motion was granted .  
2 4  June 1982 
- An Order g r a n t i n g  t h e  defense  Motion f o r  a second 
p s y c h i a t r i c  e v a l u a t i o n  was e n t e r e d ,  I t  was o r d e r e d  
t h a t  defendant be examined by D r .  Robert Wetz le r  and, 
f o r  purposes of  t h e  examinat ion  and e v a l u a t i o n  b e  t r a n s -  
p o r t e d  t o  t h e  Kootenai County j a i l  f a c i l i t y  i n  Coeur 
d' Alene , Idaho. 
28 June  1982 
- Defendant was e v a l u a t e d  by D r .  Robert W e t z l e r  
a t  t h e  Kootenai County j a i l  i n  Coeur d l A l e n e ,  Idaho .  
15  J u l y  1982 
- The p r e v i o u s l y  schedu led  hea r ing  f o r  t h e  T r i a l  
Judge t o  r u l e  on t h e  d e f e n s e  Motion i n  Limine w a s  he ld .  
The Motion i n  Limine was den ied  and defense  c o u n s e l  
w a s  informed t h a t  t h e  T r i a l  Court would n o t  d e c i d e  i n  
advance of t r i a l  which p o r t i o n s  of t h e  t e s t i m o n y  of  
w i t n e s s e s  l i s t e d  i n  t h e  de fense  Motion i n  Limine would 
be allowed a t  t h e  forthcoming t r i a l .  Defense c o u n s e l  
i n d i c a t e d  t o  t h e  T r i a l  Cour t  h i s  unders tand ing  t h a t  
t h e  purpose o f  t h i s  Motion was t o  c l a r i f y  what p o r t i o n s  
of test imony would be a d m i s s i b l e  and t h e  r e s u l t  o f  t h i s  
r u l i n g  w a s  t h a t  defendant would be forced t o  prepare  
f o r  each and every a l l ega t ion  of these  wi tnesses  i n  
an t i c ipa t ion  of  ru l ings  on defense ob jec t ions .  
- T r i q l  w a s  scheduled t o  co&nce October 4 ,  1982. 
In response t o  an inqui ry  presented by t h e  defense ,  
t h e  Court i nd ica t ed  t h a t  t h e  plqce of t r i a l  would be 
announced p r i o r  t o  1 September, 1 9 8 2 .  
29  July 1982 
- Defendant f i l e d  a  Motion f o r  I n v e s t i g a t i v e  As-  
s i s t ance  pursuant t o  Idaho Code Section 19-852. The 
Court granted t h e  defense Motion and requested t h e  
preparat ion of Af f idav i t s  by defense counsel  concerning 
t h e  purpose and scope of inqui ry  which r equ i r ed  i n -  
v e s t i g a t i v e  a s s i s t a n c e .  
1 2  August 1982 
- Defense counsel  de l inea t e s  t h e  purpose and scope 
of h i s  Motion f o r  Inves t iga t ive  Assis tance,  i n d i c a t i n g  
it w i l l  concern impeachment testimony of  w i tnes ses  
Dally,  Jacobsen and Nelson. The T r i a l  Court o r d e r s  
defense counsel  t o  contac t  proposed defense wi tnesses  
f i r s t  by t e l e p h o n e  and denies  t h e  h i r i n g  of an i n v e s t i -  
ga tor .  Subsequently defense counsel w a s  au thor ized  
Three Hundred Dol la rs  ($300.00)  a s  expenses t o  person- 
a l l y  i n v e s t i g a t e  wi tnesses  i n  t h e  S e a t t l e ,  Washington 
a rea .  
25 August 1982 
- Venue f o r  t h e  t r i a l  t o  be he ld  4 October ,  1982 
w a s  announced by t h e  Court a s  Moscow, Idaho i n  Latah 
County. Defense counsel  o b j e c t s  ,So t h e  l o c a t i o n  a s  
being wellwithin t h e  c i r c u l a t i o n  of t h e  Lewiston 
Morning Tribune,  and again i e i t e r a t e s  t h a t  voluminous 
p r e - t r i a l  p u b l i c i t y  given by t h e  Lewiston Morning 
Tribune was t h e  primary reason f o r  t h e  de fense  Motion 
f o r  Change of Venue. The T r i a l  Court den ied  de fense  
ob j ec t i ons  t o  t h e  p l a c e  of  venue f o r  t r i a l  and reques ted  
I@ 
S t a t e ' s  counsel  t o  p r epa re  an order .  SZ 
30 August 1982 W + 
- An Order s e t t i n g  venue f o r  t h e  t r i a l  t o  be he ld  .G 
a 
on 4 October,  1982 w a s  e n t e r e d ,  e s t a b l i s h i n g  Moscow, C 
Idaho a s  t h e  p l a c e  o f  t r i a l .  
10 September 1 9 8 2  
- Defense counse l  f i l e d  a Motion t o  D i s m i s s  on 
t h e  b a s i s  of  Idaho Code Sec t i on  19-3501(2) , a l l e g i n g  
t h a t  defendant  was den i ed  h i s  s i x t h  amendment r i g h t  
t o  a speedy t r i a l ,  inasmuch a s  he had been i n c a r c e r -  
a t e d  two hundred s i x t y  t h r e e  ( 2 6 3 )  days i n  a d d i t i o n  
t o  t h e  n ine ty  ( 9 0 )  days p rev ious ly  s p e n t  a t  t h e  Idaho 
Secu r i t y  Medi.ca1 F a c i l i t y  pursuant  t o  de f ense  r e q u e s t  
f o r  mental  e v a l u a t i o n .  
30 September 1982 
- The Court den i ed  t h e  defense  Motion t o  D i s m i s s  
f i l e d  1 0  September, 1982 and defendant  then moved t h a t  
j u r o r s  i n  t h e  forthcoming t r i a l  be seques tered .  De- 
f e n d a n t ' s  Motion t o  s e q u e s t e r  j u r o r s  was denied.  
4 through 1 4  October 1982 
- T r i a l  was he ld  i n  Moscow, Idaho before  a j u ry  
t h a t  was n o t  seques tered .  
1 2  October 1982 
- A t  t h e  conclus ion of p r e s e n t a t i o n  o f  t h e  S t a t e ' s  
c a s e  i n  c h i e f ,  defense moves f o r  a d i r e c t e d  v e r d i c t  of  
a c q u i t t a l ,  f o r  d i smi s sa l  of a l l  charges  o r ,  i n  t h e  a l -  
t e r n a t i v e ,  f o r  a r educ t ion  t o  t h e  charge of manslaughter  
based upon i n s u f f i c i e n c y  of S t a t e ' s  evidence t o  suppor t  
t h e  charge  s e t  f o r t h  i n  t h e  in fo rmat ion .  Defense Motions 
were denied.  
1 4  October 1982 
- A v e r d i c t  was r e t u r n e d  f i n d i n g  t h e  defendant  g u i l t y  
of  f i r s t  degree  musder. A pre-sentence i n v e s t i g a t i o n  
w a s  o rdered  and sen tenc ing  was set f o r t h  24 November, 
1982. The Court ordered S t a t e ' s  counsel  t o  provide  i n -  
format ion i n d i c a t i n g  aggrava t ing  circumstances by 28 
October,  1982 i f  t h e  S t a t e  in tended  t o  proceed wi th  a 
recommendation f o r  impos i t ion  of t h e  death  pena l ty .  
1 8  November 1982 
- S t a t e ' s  counsel  f i l e d  its s ta tement  i n  suppor t  
of  t h e  dea th  p e n a l t y ,  w i th  a supplement f i l e d  2 3  Novem- 
ber ,  1982. The statement provided by t h e  Prosecut ion 
r e fe r r ed  extensively  t o  test imony presented by t h e  
I 
preliminary hearing but no t  allowed a t  t r i a l ,  
1 December, 1982 
- A sentencing hearing was held .  The Court,  i n  
making i ts  f indings  i n  cons idera t ion  of t h e  death 
penalty pursuant t o  Sect ion 19-2515 ,  Idaho Code r e l i e d  
heavi ly  upon testimony presented a t  t h e  prel iminary 
hear ing but no t  permitted a t  t r i a l .  The Court,  follow- 
i n g  t h e  sentencing hear ing,  imposed t h e  death pena l ty .  
7 December 1982 
* 
c3 
- A Judgment of Conviction and Death Warrant was Fa 
-a 
entered.  0 
m 
4 January 1983 &a 
- Defendant f i l e d  h i s  Notice of Appeal. 
i 
STATEMENT O F  FACT 
! 
1 Gene Franc is  S t u a r t  and Kathy Miller, t h e  mother of  t h e  
I deceased Robert James Mi l le r ,  f i r s t  met i n  August, 1980 .  Robert 
1 
1 
Miller was a t  t h a t  t i h e  a  two ( 2 )  yea r  o l d  boy who -had no t  enjoyed 
i p a t e r n a l  in f luence  and was i n  l a r g e  p a r t  being r a i s e d  by Kathy, 
! 
an admit tedly h igh ly  emotional and dependent person. Gene Francis  
I 
i 
i S t u a r t  and Kathy M i l l e r  f i r s t  m e t  while she was employed a t  L i s a ' s  
I 
i Res taurant  and Nightclub i n  Orofino, Idaho. M r .  S t u a r t  w a s  a t  i 
I 
t h a t  t i m e  self-employed and t h e  ope ra to r  o f  a body shop i n  Orofino. 
They commenced a  r e l a t i o n s h i p  and began l i v i n g  t o g e t h e r  i n  
Orofino s h o r t l y  t h e r e a f t e r .  M r .  S t u a r t  was c r i t i c a l  o f  t h e  way 
i n  which Robert was d i sc ip l ined  and being r a i s ed  by Kathy M i l l e r  
and, s h o r t l y  a f t e r  t h e i r  r e l a t i o n s h i p  commenced, he assumed 
primary r e s p o n s i b i l i t y  f o r  r e a r i n g  of  t h e  ch i ld .  Gene and Kathy 
some t imes disagreed about t h e  manner of  d i s c i p l i n e  of Robert ,  
however a t  a l l  t imes it was Gene, and no t  Kathy, who was i n s t r u -  
mental i n  teaching t h e  c h i l d  concerning mat ters  of hygiene,  man- 
ne r s ,  and ea t ing  hab i t s .  
Although t h e  testimony and evidence presented both  a t  t h e  
pre l iminary  hear ing and t r i a l  i n  t h i s  mat te r  c o n f l i c t e d  s h a r p l y ,  
it appeared t h a t  Robert Mi l le r  came t o  look upon Gene S t u a r t  as 
a f a t h e r  f i g u r e  and was an excep t iona l ly  b r i g h t  and u s u a l l y  happy 
young boy. Kathy and Gene's r e l a t i o n s h i p  v a s c i l l a t e d  between 
extreme closeness  t o  d i spu tes  which became physical .  Gene S t u a r t  
was very  much t h e  dominating f a c t o r  i n  t h i s  r e l a t i o n s h i p  and was 
o f t e n  openly c r i t i c a l  of  Kathy's emotional  ou tburs t .  With regard 
t o  Robert ,  Gene f e l t  t h a t  Kathy w a s  n o t  r a i s i n g  him t o  become a 
young man and i n s t e a d  t r e a t e d  him a l l  t oo  o f t e n  a s  a baby. Con- 
v e r s e l y ,  it i s  c l e a r  from t h e  evidence t h a t  Gene S t u a r t  was a 
s t e r n  d i s c i p l i n a r i a n  and f o r  t h e  most p a r t  expected Robert t o  
a c t  i n f i n i t e l y  more mature than h i s  chronological  age. 
Although t h e  evidence c o n f l i c t s  severe ly  on t h i s  p o i n t ,  t h e  
defense  f e e l s  s t rong ly  t h a t  Gene S t u a r t  a t  a l l  t imes f e l t  s t r o n g  
a f f e c t i o n  toward Robert Miller, y e t  e s t a b l i s h e d  f o r  h imse l f  a s  
wel l  a s  t h e  c h i l d  goals  which were v i r t u a l l y  una t ta inab le .  
During t h e  l a t e  s p r i n g  and summer of 1981, Gene S t u a r t  and 
Robert  Mi l l e r  were v i r t u a l l y  i n s e p a r a b l e .  Again, t h e  ev idence  
c o n f l i c t s  sharply  concerning t h e  reasons  f o r  t h i s  c l o s e n e s s  how- 
e v e r  a t  l e a s t  a s  f a r  a s  t h e  p u b l i c  could obse rve ,  t h e y  w e r e  fond 
o f  each  o t h e r  and appeared p l e a s e d  a t  t h e  development o f  t h e i r  
r e l a t i o n s h i p .  Gene would d r e s s  Robert ,  o f t e n  p r e p a r e d  mea l s ,  
took  him t o  t h e  body shop where Gene worked, ba thed him and p u t  
him i n  bed on n e a r l y  a  d a i l y  b a s i s .  Rober t ' s  mother ,  Kathy,  was 
a non-asse r t ive  person who was c o n t e n t  wi th  a more submiss ive  
p o s i t i o n  with r e s p e c t  t o  Robert. 
I n  t h e  l a t e  summer and f a l l  of 1981, Gene S t u a r t  and Kathy 
M i l l e r  j o i n t l y  managed a t a v e r n  i n  Ahsahka, Idaho n e a r  Orof ino .  
It was t h e  e s t a b l i s h e d  p r a c t i c e  of Gene and Kathy t o  work s e p a r a t e  
s h i f t s ,  w i th  Kathy u s u a l l y  i n  charge  of t h e  b a r  d u r i n g  t h e  daytime 
h o u r s  and Gene working t h e  n i g h t  s h i f t .  They would e a c h  c a r e  f o r  
Robert  while  t h e  o t h e r  was working which appeared t o  b e  t h e  p a t -  
t e r n  which e x i s t e d  t o  and i n c l u d i n g  September 1 9 ,  1981.  
I n  t h e  days and weeks immediately preceding t h e  d e a t h  of  
Robert  James Miller, t h e  r e l a t i o n s h i p  between Gene S t u a r t  and 
Kathy Miller had become s t r a i n e d .  They each were working l o n g  
h o u r s  wi th  l i t t l e  f i n a n c i a l  reward. Gene con t inued  t o  be respon- 
s i b l e  f o r  a l l  f a c e t s  of R o b e r t ' s  upbringing and, a c c o r d i n g  t o  
Kathy Miller's tes t imony,  s h e  had n o t  seen t h e  b o y ' s  u n c l o t h e d  
body f o r  n e a r l y  one (I) month p r i o r  t o  h i s  dea th .  The p r e s s u r e s  
i n h e r e n t  i n  t h e i r  l i f e s t y l e  w e r e  r e f l e c t e d  i n  Gene's  i n c r e a s i n g l y  
s te rn  d i s c i p l i n e  of Robert .  Gene appeared t o  e x p e c t  even  more 
m a t u r i t y  from t h e  c h i l d  a l though he and Xathy were g i v i n g  Robert 
even less a t t e n t i o n .  
On September 1 9 ,  1981, Orof ino  was a c t i v e  w i t h  i t s  a n n u a l  
Lumberjack Days f e s t i v a l .  Gene S t u a r t  and Kathy M i l l e r  w e r e  
working a t  t h e  Woodlot Tavern, c l e a n i n g  up from t h e  p r e v i o u s  
evening.  Robert M i l l e r  was p l a y i n g  a t  t h e  house of a n e i g h b o r ,  
M r .  and M r s .  A r t  Hunt. A t  a b o u t  noon, , he a t e  a  g r i l l e d  c h e e s e  
sandwich and drank a can of pop. T h e r e a f t e r ,  he was t a k e n  home 
by Gene S t u a r t ,  who l a t e r  t e s t i f i e d  t h a t  he was unaware Robert 
had e a t e n .  M r .  S t u a r t  had t e s t i f i e d  t h a t ,  upon a r r i v a l  a t  home, 
he began t o  p repare  lunch. M r .  S t u a r t  t e s t i f i e d  t h a t  t h e  c h i l d  
had been whining on t h e  way home and a f t e r  a r r i v a l ,  i n d i c a t i n g  
t h a t  he wished t o  cont inue  p l a y i n g  a t  t h e  ne ighbors  i n  Ahsahka. 
A s  M r .  S t u a r t  w a s  p repar ing  t h e  meal ,  t h e  uncon t rover ted  t e s t imony  
i s  t h a t  Robert James M i l l e r  was p o u t i n g  and whining y e t  d id  n o t  
i n d i c a t e  t o  Gene t h a t  h e  had p r e v i o u s l y  e a t e n .  M r .  S t u a r t  became 
i r r i t a b l e  as t h e  c h i l d  w a s  r e l u c t a n t  t o  e a t  t h e  m e a l  h e  had p re -  
pa red .  H e  began l e c t u r i n g  Rober t ,  and poking him i n  t h e  c h e s t  
w i t h  h i s  index f i n g e r .  M r .  S t u a r t  b e l i e v e d  t h a t ,  i n  t h i s  f a s h i o n ,  
he c o u l d  speak wi th  t h e  boy "man t o  man". M r .  S t u a r t  t h e n  i n d i -  
c a t e d  t h a t  t h e  boy became i n c r e a s i n g l y  p o u t i n g  and s u l l e n ,  n o t  
e x p l a i n i n g  h i s  r e l u c t a n c e  t o  e a t  exoep t  t o  i n d i c a t e  t h a t  h e  d i d  
n o t  wish  t o  cone home s o  e a r l y ,  M r .  S t u a r t  then  t e s t i f i e d  t h a t  
h e  became' ever more i r r i t a t e d  w i t h  t h e  c h i l d ' s  u n w i l l i n g n e s s  t o  
e a t .  ~t one p o i n t ,  he l o s t  h i s  temper and s t r u c k  t h e  c h i l d  i n  
! 
t h e  c h e s t  with h i s  c l o s e d  f i s t .  He i n d i c a t e d  t h a t ,  a s  a  r e s u l t  
o f  t h i s  blow, t h e  c h i l d  f e l l  backward s t r i k i n g  t h e  broom c l o s e t  
door.  M r .  S t u a r t  f u r t h e r  i n d i c a t e d  t h a t  he t h e n  t u r n e d  t h e  c h i l d  
i o v e r ,  gave him a s w a t  on t h e  b u t t o c k s ,  and d i r e c t e d  h i m  t o  go t o  
t h e  t a b l e  and f i n i s h  h i s  meal. He then  i n d i c a t e d  t h a t  b o t h  he 
! and Robert  f i n i s h e d  lunch ,  engaging i n  conversa t ion  d u r i n g  t h e  
meal.  
! 
A f t e r  completion o f  lunch ,  M r .  S t u a r t  t e s t i f i e d  t h a t  Robert 
went t o  bed f o r  h i s  nap. Gene, a t  t h a t  t i m e  went o u t s i d e  t o  move 
some v e h i c l e s  he had been working on. Approximately one and one- 
h a l f  (1%) hours l a t e r ,  a t  abou t  4 :30 p.m., he  r e t u r n e d  t o  t h e  
bedroom t o  wake Robert. Upon e n t e r i n g  t h e  room, he n o t i c e d  Robert 
hunched a g a i n s t  t h e  headboard, wi th  v o e t  cover ing  t h e  bed.  Gene 
p i c k e d  him up, f i l l e d  t h e  b a t h t u b  wi th  warm wate r  and b a t h e d  t h e  
c h i l d .  A t  t h i s  p o i n t  it was approximately 4 :30 p.m. and -W. 
S t u a r t  was t o  r e l i e v e  Kathy Miller a t  t h e  b a r  a t  6 :00 o f  c lock  
p.m. A s  they  d i d  n o t  have a t e l ephone  i n  t h e  home, he  went t o  
a n e a r b y  motel t o  c a l l  Kathy and inform h e r  t h a t  h e  would be l a t e  
a s  Rober t  had been s i c k  and he  was n o t  y e t  c l e a n e d  up f o r  work. 
S t u a r t  i n d i c a t e d  t h a t  he  had spoken wi th  Robert a f t e r  b a t h i n g ,  
and t h e  c h i l d  had spoken t o  him a s  w e l l .  
i 
Upon h i s  r e t u r n  from t h e  m o t e l ,  Robert was a g a i n  i n  bed a f t e r  
f 
I 
I Gene had changed t h e  s h e e t s .  H e  again  n o t i c e d  Robert  had  crawled 
t o  the  headboard and p icked t h e  c h i l d  up t o  c a r r y  him t o  ano the r  
! 
bedroom. Upon l y i n g  t h e  c h i l d  down, S t u a r t  i n d i c a t e d  t h a t  h i s  
b r e a t h i n g  sounded as i f  some o f  t h e  vomit had been a s p i r a t e d .  
H e  then attempted mouth-to-mouth r e susc i t a t ion  and almost imme- 
d i a t e l y  Robert again vomited a green b i l e - l i k e  substance.  A s  t he  
c h i l d  was obviously quite ill, he picked him up, p laced him i n  
the  c a r  and rushed t o  t h e  hosp i ta l .  
Upon a r r i v i n g  a t  t h e  h o s p i t a l ,  it was t h e  test imony of both 
t h e  doctor and nurse on duty t h a t  Gene S t u a r t  was highly ag i t a t ed .  
H e  was pounding on t h e  emergency room door, demanding medical a t -  
t en t ion .  Although one (1) nurse on duty thought she f e l t  signs 
of  a  pulse, it was t h e  consensus of most t h a t  Robert was dead on 
a r r i v a l .  
An autopsy conducted on t h e  body of  Robert Miller d isc losed  
t h e  cause of death  as i n t e r n a l  hemorrhaging secor,?ary t o  rupture  
of t h e  l i v e r .  The opinion of t he  pa tho log i s t  conducting t h e  
autopsy was t h a t  t h e  boy ' s  l i v e r  was rup tured ,  probably from 
compression fo rces  p r e c i p i t a t e d  by a  b lun t  trauma. Although he 
felt it would t ake  more than one (1) blow t o  rup tu re  t h e  l i v e r ,  
he indic:c?ted on cross-examination t h a t  an a d u l t  male f i s t  in- 
f l i c t i n g  a  wel l  p laced s i n g l e  blow could have rup tured  t h e  l i v e r .  
Following h i s  a r r k s t  on t h e  evening of September 1 9 ,  1981, 
I 
the l i f e  Gene Franc is  S t u a r t  l e d  p r i o r  t o  t h a t  evening began t o  
I 
! unfold.  It w a s  determined that he was' raised under s t e r n  pa t e rna l  i 
d i s c i p l i n e  and a  v i c t im  of c h i l d  abuse i n  h i s  youth.  In  a mental 
i 
evaluat ion conducted by D r .  Robert WetzLex,:; a  Spokane psychia- 
t r i s t ,  a t  t h e  reques t  of the defense, M r .  S t u a r t  was diagnosed 
as  having an in te rmi t ten t -explos ive  p e r s o n a l i t y  d i sorder .  This 
p e r s o n a l i t y  d i s o r d e r  m a n i f e s t s  i t s e l f  i n  compulsiveness and  pe r -  
f e c t i o n i s t i c  goa l s .  F u r t h e r ,  i n  D r .  Wbtz le r ' s  o p i n i o n ,  it i s  
a l s o  c h a r a c t e r i z e d  by a  low t o l e r a n c e  f o r  s t r e s s  and t h e  f a i l i n g s  
o f  o t h e r s ,  e s p e c i a l l y  wi th  r e g a r d  t o  c h i l d r e n .  
The above informat ion  c o n s t i t u t e s  i n  t h e  defense  o p i n i o n  t h e  
r e l e v a n t  p o r t i o n  of f a c t s  concerning t h i s  ma t t e r .  However s i n c e  
S t a t e ' s  counse l  in t roduced t h e  t e s t imony  of  s e v e r a l  w i t n e s s e s  
concern ing  a l l e g e d  a c t s  and behav io r  t r a i t s  of M r .  S t u a r t  i n  t h e  
j p a s t ,  a s  f a r  a s  e leven (11) y e a r s  p r i o r  t o  t h e  death  o f  R o b e r t ,  
it i s  n e c e s s a r y  t o  i l l u s t r a t e  b r i e f l y  t h e  f a c t s  concerning t h e s e  
w i t n e s s e s '  impact on t h e  c a s e  a t  b a r .  
Gene F r a n c i s  S t u a r t  was mar r i ed  twice .  H e  f i r s t  m a r r i e d  
S h e r i  Da l ly  on January 10,  1970. Theix r e l a t i o n s h i p  l a s t e d  ap- 
p rox imate ly  t h r e e  ( 3 )  y e a r s ,  d u r i n g  which t i m e  a p p e l l a n t ' s  o n l y  
n a t u r a l  c h i l d r e n  were born. One (1) c h i l d ,  a boy, came t o  l i v e  
w i t h  a p p e l l a n t  i n  Orofino d u r i n g  1979 however subsequen t ly  r e -  
t u r n e d  t o  h i s  mother. M s .  Da l ly  cou ld  be f a i r l y  c h a r a c t e r i z e d  
by t h e  evidence  a s  one who m a r r i e d  f a r  too young, was n o t  p r i m a r i l y  
i n t e r e s t e d  i n  a p h y s i c a l  r e l a t i o n s h i p  and,  from t h e  t e s t i m o n y  of 
d e f e n s e  w i t n e s s e s '  Judy Hagedorn and Susan S t u a r t  was q u i t e  l a z y .  
Appe l l an t  subsequent ly  commenced a r e l a t i o n s h i p  w i t h  Theresa  
Jacobson i n  t h e  Woodenville, Washington a r e a .  T h e r e a f t e r ,  ' he  
m a r r i e d  Vickie  Hirschkorn,  now Vickie  Nelson i n  1978. Fo l lowing  
t e r m i n a t i o n  of t h i s  marriage i n  1979 M r .  S t u a r t  r e l o c a t e d  t o  
I Orof ino ,  Idaho and commenced a r e l a t i o n s h i p  wi th  Dee Adams p r i o r  
t o  meeting Kathy Miller .  
It i s  unnecessary during t h i s  s ta tement  t o  r e c i t e  a t  l ength  
t h e  a l l e g a t i o n s  made aga ins t  appe l l an t  primarily by Theresa  
Jacobson, Vickie Nelson and Dee Adams (now Delores Ann S t r o n g ) .  
S u f f i c e  it t o  say t h a t  these  ind iv idua l s  r e l a t ed  both a t  the 
prel iminary hear ing and a t  t h e  t r i a l  a lengthy s e r i e s  of b i z a r r e  
conduct of appe l lan t  which, i n  t h e i r  ind iv idua l  op in ions ,  was 
tantamount t o  s a d i s t i c .  It i s  important  t o  note a s  was mentioned 
a t  t h e  preliminary hearing and a t  t r i a l  by defense counse l ,  a s  
we l l  a s  t h e  T r i a l  Court, t h a t  near ly  a l l  of t h e  a l l e g a t i o n s  made 
by t h e s e  ind iv idua ls  with whom M r .  S t u a r t  had had former r e l a t i o n -  
s h i p s ,  concerned events which, i f  they occurred a t  a l l ,  occurred 
only i n  t h e  company of these  former wives and g i r l f r i e n d s  i n d i -  
v i d u a l l y  toge ther  with appe l lan t .  The t a l e s  woven by t h e s e  in- 
d i v i d u a l s  w e r e  of  an extremely p r e j u d i c i a l  nature and n o t  a t  a l l  
r e l a t e d  t o  t h e  death of Robert M i l l e r .  In  f a c t ,  none of t h e s e  
wi tnesses  with t h e  possible  except ion of Dee Adams had e v e r  m e t  
Kathy o r  Robert Mil ler .  The e n t i r e  conten t  of t h e i r  i n d i v i d u a l  
t e s t imon ies  concerned events which, i f  they occurred a t  a l l ,  oc- 
cu r red  exc lus ive ly  i n  t h e  presence of t h e  witness and h e r  accused, 
the  a p p e l l a n t ,  With respec t  t o  Theresa Jacobson and Vick ie  Nelson, 
defense witnesses  cont rad ic ted  much of t h e i r  testimony, i n d i c a t i n g  
t h a t  no b r u i s i n g  was observed on t h e i r  person around t h e  t ime  
b e a t i n g s  were a l leged  t o  have occurred.  
Procedural ly ,  t h e  defense w a s  faced i n  t h i s  ma t t e r  w i t h  t h e  
almost impossible t a s k  of defending a g a i n s t  accusat ions  impossible  
t o  c o n t r a d i c t ,  capable of being r e fu t ed  only by observa t ions  of 
o t h e r s  dur ing r e l evan t  times. This testimony, though e n t i r e l y  
un re l a t ed  t o  t h e  death  of Robert Miller, was given g r e a t  credence 
both a t  t h e  prel iminary hear ing and a t  t r i a l  owing p r i m a r i l y  t o  
t h e  f a c t  t o  t h e  defendant s a t  accused and had admitted being 
respons ib le  f o r  t h e  death  of Robert Miller. 
The f i r s t  opportuni ty  f o r  defendant t o  a s se s s  t h e  weight of 
t h i s  p r e j u d i c i a l  and pe r iphe ra l  test imony was a t  t h e  pre l iminary  
hear ing.  Thereaf te r ,  defendant f i l e d  a  Motion t o  Dismiss based 
upon t h e  f a c t  t h a t  t h i s  testimony had no bear ing on t h e  c a s e  a t  
b a r ,  w a s  extremely remote i n  t ime,  as w e l l  as  being h igh ly  preju-  
d i c i a l .  I n  denying t h e  defense Motion t o  Dismiss, t h e  T r i a l  
Court i n d i c a t e d  t o  defense counsel  t h a t  it would segrega te  t h e  
admiss ib le  p o r t i o n s  of these  wi tnesses '  testimony from those  
which were inadmiss ib le ,  i n  a f u t u r e  r u l i n g  on a  Motion i n  Limine 
I f i l e d  by defendant.  Upon r u l i n g  on t h e  defense Motion i n  Limine 
I 
however, t h e  T r i a l  Court c l e a r l y  i n d i c a t e d  t h a t  it would n o t  s e t  
f o r t h  t h e  scope and e x t e n t  of permiss ib le  wi tnesses  concerning 
even t s  a l l e g e d l y  occurr ing f a r  p r i o r  i n  time t o  t h e  dea th  of 
Robert Mi l l e r .  This l e f t  t h e  defendant with t h e  a d d i t i o n a l  t a sk  
of p repa r ing  f o r  t r i a l  concerning each and every a l l e g a t i o n  o f  
t h e s e  women. 
The even t s  surrounding Robert M i l l e r ' s  death  and t h e  t r i a l  
o f  Gene F ranc i s  S t u a r t  r a i s e d  a g r e a t  dea l  o f  p u b l i c i t y  and opin- 
I 
, -
i on  i n  t h i s  area. Largely because of coverage given t h i s  case ,  
i 
i which inc luded  d e t a i l e d  accounts of test imony presen ted  a t  t h e  
prel iminary hearing,  t h e  defense moved f o r  a change of venue t o  
a county within  t h e  S t a t e  o f  Idaho, and outs ide  the c i r c u l a t i o n  
o f  t h e  Lewiston Morning Tribune. Although a change of  venue w a s  
granted,  t h e  place of venue w a s  changed t o  Latah County, w i t h  
Moscow as i t s  county seat being l e s s  d i s tance  from Lewiston, 
Idaho, t h e  place of  pub l i ca t ion  of t h e  Lewiston Morning Tribune, 
as w e l l  as a town which rece ived  more c i r cu la t ed  copies  o f  t h i s  
newspaper than did Orofino. The p lace  of  venue was ordered  over 
defense object ions  and f u r t h e r ,  over object ion of t h e  defense,  
t h e  T r i a l  Court refused t o  seques t e r  t h e  jury.  
A t  t r i a l ,  near ly  every venireman i n  t h e  jury pool had read 
of t h i s  case. Further,  a s  i nd ica t ed  by newspaper a r t i c l e s  sub- 
mi t t ed  as an appendix t o  t h i s  brief,  f r o n t  page d a i l y  coverage 
of  t h i s  t r i a l  was given by t h e  Lewiston ~ o r n i n g  Tribune, o f t e n  
using comments of wi tnesses  made a t  t h e  preliminary hea r ing ,  and 
a t  t r i a l ,  which were no t  permi t ted  t o  be  used a t  t r i a l .  
A t  t h e  t r ia l  i t s e l f ,  t h e  witnesses  presented by the S t a t e  
concerning t h e  charac te r  a£ defendant were extremely emotional  
and, w i th  r e spec t  t o  defendant ' s  past wife Vickie Nelson and 
g i r l f r i e n d s ,  obviously v i n d i c t i v e .  The T r i a l  Court i t s e l f ,  i n  
pe rmi t t i ng  t h e  testimony of  t h e s e  witnesses,  gave a s p e c i a l  in-  
s t r u c t i o n  t o  t h e  jury i n  essence  conceding t h e  f a c t  t h a t  a l l ega -  
t i o n s  of t h i s  na ture  a r e  e a s i l y  made and near ly  impossible t o  
d i sprove .  These witnesses '  test imony however formed t h e  very 
crux of the S t a t e ' s  case  f o r  wi thout  them t h e  i n i t i a l  charge 
could  n o t  have even passed a probable cause test  a t  t h e  pre l iminary  
h e a r i n g .  
Following t h e  conclus ion  o f  t h e  S t a t e ' s  c a s e ,  d e f e n s e  counsel  
moved f o r  a d i r e c t e d  v e r d i c t  o f  a c q u i t t a l ,  d i s m i s s a l  of a l l  charges 
o r ,  i n  t h e  a l t e r n a t i v e ,  a r e d u c t i o n  of t h e  charge t o  t h a t  of  man- 
s l a u g h t e r .  This  motion was denied .  Defense wi tnesses  t h e n  es- 
s e n t i a l l y  d i s c r e d i t e d  t h e  tes t imony of M r .  S t u a r t ' s  former wives 
and g i r l f r i e n d s ,  and i n  h i s  own tes t imony defendant  e x p l a i n e d  the  
t r a g i c  e v e n t s  surrounding t h e  d e a t h  of Robert M i l l e r .  
Fol lowing submission o f  a l l  evidence ,  and a f t e r  e i g h t  ( 8 )  
hours  o f  d e l i b e r a t i o n ,  t h e  ju ry  r e t u r n e d  a  v e r d i c t  o f  g u i l t y  t o  
murder i n  t h e  f i r s t  degree.  
ISSUES PRESENTED ON APPEAL 
THE STATE'S EVIDENCE P m S E N T E D  AT TRIAL WAS INSUFFICLENT 
TO J U S T I F Y  A JURY INSTRUCTION CONCERNING MURDER BY MEANS O F  
TORTURE. AND, I N  ADDITION THERETO, WAS INSUFFICIENT TO SUB- 
STANTIATE THE FINDING OF THE JURY THAT APPELLANT COMMITTED 
THE CRIME OF MURDER BY TORTURE PURSUANT TO IDAHO CODE SECTIONS 
18-4001 AND 18-4003. 
EVIDENCE CONCERNING THE CONDUCT OF APPELLANT DURING RELA- 
T I O N S H I P S  HE PREVIOUSLY HAD I N  PRECEDING YEARS WITH SHARIE LEE 
DALLY, THERESA JACOBSON, AND V I C K I E  NELSON, WAS INADMISSIBLE c 
AS ENTIRELY UNRELATED TO DECEDENT, ROBERT MILLER, KAD NO RELE- 
VANCE TO THE CRIME FOR WHICH APPELLANT STOOD TRIAL, AND CARRIED w 
A PREJUDICIAL EFE'ECT FAR BEYOND ANY PROBATIVE VALUE. -J 0 
cc 
Cis 
I N  CHANGING VENUE FOR TRIAL FROM CLEARWATER COUNTY TO MOSCOW, 
I N  LATAH COUNTY, OSTENSIBLY FOR THE PURPOSE O F  AVOIDING EXTEN- 
SIVE: PRE-TRIAL PUBLICITY,  THE TRIAL COURT PRiWIWI'ED APPELLANT 
FROM OBTAIlJING A F A I R  AND IMPARTIAL TRIAL BY A JURY OF H I S  
PEERS AS BIANDATED BY THE CONSTITTJTIONS O F  THE UNITED STATES 
AND OF THE STATE O F  IDAHO. 
IN I T S  RELIANCE UPON IDAHO CODE SECTION 19-2515 (f) ( 5 )  AND 
( 8 )  AS SUPPORT FOR IMPOSITION OF THE DEATH PENALTY, THE SEN- 
TENCING JUDGE DENIED APPELLANT DUE PROCESS OF LAW I N  THAT 
THE ITEMS THEREIN SET FORTH AS SENTENCING GUIDELINES ARE 
UNCONSTITUTIONALLY VAGUE, THEREBY AFFORDING THE SENTENCING 
COURT UNBRIDLED DISCRETION TO IMPOSE THE DEATH PENALTY. 
v 
THE SENTENCING COURT'S FINDING TEBT THE DEATH OF ROBERT 
MILLER OCCURRED I N  AN ESPECIALLY "DEPRAVED" OR "HEINOUS" MANNER, 
AND THAT APPELLANT "EXHIBITED A PROPENSITY TO COMMIT MURDER 
WHICH WILL PROBABLY CONSTITUTE A CONTINUING THREAT TO SOCIETY" 
WAS IMPOSED UNDER THE INFLUENCE OF PASSION AND PREJUDICE, AND 
TOTALLY UNSUPPORTED BY LEGITIMATE EVIDENCE I N  THE IIECORD. 
WHEN COMPARED TO SIMILAR CASES, CONSIDERING BOTH THE CRIMES 
AND DEFENDANTS INVOLVED, THE DEATH PENALTY IMPOSED ON APPELLANT 
I S  EXCESSIVE AND DISPROPORTIONATE TO H I S  CRIME AND CONSTITUTES 
CRUEL AND UNUSUAL PUNISHMENT I N  VIOLATION OF THE EIGHTH AMEND- 
MENT TO THE CONSTITUTION OF THE UNITED STATES. 
V I I  
UNDER THE UNIQUE CIRCUMSTANCES ATTENDING THE CASE AT BAR, 
THE SENTENCING COURT'S FAILURE TO USE THE JURY I N  THE SENTENCING 
PROCESS DENIED APPELLANT A JUST AND F A I R  SENTENCE UNDER IDEALS 
ESPOUSED I N  THE CONSTITUTIONS OF THE UNITED STATES AND OF THE 
STATE OF IDAHO. 
I V I I I  
I 
! THE DISTRICT COURT ERRED I N  REFUSING TO INSTRUCT THE J U R Y  
i ON A LESSER INCLUDED OFFENSE OF SECOND DEGREE MURDER BY TORTURE. 
THE MANNER I N  ~ ~ I C H  THE TRIAL COURT RULED ON APPELLANT'S 
PRE-TRIAL MOTION I N  LIMINE PREJUDICED APPELLANT'S ABILITY TO 
ADEQUATELY PREPARE FOR PRESENTATION OF STATE'S  EVIDENCE AT 
I TRIAL. 
DEFENDANT WAS DENIED H I S  RIGHT TO A SPEEDY TRIAL AS GUAR- 
ANTEED BY THE CONSTITUTION OF THE UNITED STATES AND OF THE 
STATE O F  IDAHO. 
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IN CHANGING VENUE FOR TRIAL FROM CLEARWATER COUNTY TO MOSCOLq, 
I N  LATAH COUNTY, OSTENSIBLY FOR THE PURPOSE OF AVOIDING EXTEN- 
SIVE PRE-TRIAL PUBLICITY, THE TRIAL COURT PREVENTED APPELLANT 
FROM OBTAINING A FAIR AND IMPARTIAL TRIAL BY A JURY OF H I S  
PEERS AS M.ANDATED BY THE CONSTITUTIONS OF THE IJJU?J?ED STATES 
AND OF THE STATE OF IDAHO. 
C o n s t i t u t i o n  of t h e  United S t a t e s  o f  A m e r i c a  
Amendment  6 
C o n s t i t u t i o n  of t he '  S ta te  of Idaho 
A r t i c l e  I, S e c t i o n  7 
C o n s t i t u t i o n  of t h e  S t a t e  of I d a h o  
A r t i c l e  I ,  S e c t i o n  1 3  
I r v i n  v. Dowd, 366  U.S. 7 1 7 ,  8 1  S. C t .  1 6 3 9 ,  6 L. Ed. 
2 d  7 5 1  ( 1 9 6 1 )  
R i s t a i n o  v. R o s s ,  424  U.S. 589, 9 6  S. C t .  1 0 1 2 ,  47 L. Ed.  
2d 2 5 8  ( 1 9 7 6 )  
I d a h o  C r i m i n a l  R u l e  2 1  ( a )  
Idaho Code 819 -1801  
S t a t e  v. C y p h e r ,  9 2  I d a h o  a t  1 6 6 ,  4 3 8  P . 2 d  at 9 1 1  ( 1 9 6 8 )  
S h e p p a r d  v.  Maxwell ,  384  U.S. 333 ,  86 S .  C t .  1 6 0 7 ,  1 6  
L. Ed. 2 d  6 0 0  ( 1 9 6 6 )  
S t a t e  v. T i l d e n ,  2 7  I d a h o  262 ,  1 4 7  P a c .  1 0 5 6  (1915) 
Estes v. S t a t e  of  Texas, 3 8 1  U.S. 5 3 2 ,  85 S. C t .  1 6 2 8 ,  
1 4  L. Ed. 2d  5 4 3  ( 1 9 6 5 )  
P a l m e r  v. Utah and N. Ry. Co. ,  2  I d a h o  3 1 5 ,  1 3  Pac. 
425  ( 1 8 8 7 )  
3 3  A.L.R. 3 d  1 7  
S t a t e  v. Needs, 9 9  I d a h o  883,  5 9 1  P . 2 d  1 3 0  ( 1 9 7 9 )  
Murphy - v. F l o r i d a ,  4 2 1  U . S .  7 9 4 ,  95  S. Ct. 2 0 3 1 ,  4 4  L. Ed 
2 d  5 8 9  ( 1 9 7 5 )  
S t a t e  v. Gilbert, 8 I d a h o  3 4 6 ,  69  P a c .  6 2  ( 1 9 0 2 )  
People, C o l o . ,  549  P.  2 d  1 3 2 0  ( 1 9 7 6 )  
People v. S z e t o ,  1 7 1  C a l .  R p t r .  6 5 2 ,  6 2 3  P . 2 d  2 1 3  ( 1 9 8 1 )  
G e l b ,  Fair T r i a l s  and Free S p e e c h ,  3 1  Geo. 
Wash. L. Rev. 6 0 7  ( 1 9 6 3 )  
S t a n d a r d  9-3 3 ,  A m e r i c a n  B a r  A s s o c i a t i o n  
S t a n d a r d s  f o r  C r i m i n a l  Jus t ice  2 d  
James v. State, 1 8 5  M d .  4 8 1 ,  45  A.2d 3 5 0  ( 1 9 4 6 )  
5 0  A.L.R. 3d a t  8 2 5  
L i b e r  v. F i l o r ,  4 1 5  P .  2d  a t  335 ( C o l o .  , 1 9 6 6 )  
I d a h o  Code 819-2126 
S t a t e  v. K e l i h o l o k a i ,  5 6 9  P. 2d 8 9 1  ( H a w a i i ,  1 9 7 7 )  
IV 
I N  I T S  RELIANCE UPON IDAHO CODE SECTION 1 9 - 2 5 1 5  ( f )  (5)  AND 
( 8 )  AS SUPPORT FOR IMPOSITION OF TEE DEATH PENALTY, THE SEN- 
TENCING J U D G E  DENIED APPELLANT DUE PROCESS OF LAW I N  THAT 
THE ITEMS THEREIN SET FORTH AS SENTENCING GUIDELINES ARE 
UNCONSTITUTIONALLY VAGUE, THEREBY AFFORDING THE SENTENCING 
COURT UNBRIDLED DISCRETION TO IMPOSE THE DEATH PENALTY. 
Furman v. G e o r g i a ,  4 0 8  U.S. 2 3 8 ,  92 S . C t .  2 7 2 6 ,  3 3  L.Ed. 
2 d  346 ( 1 9 7 2 )  
R o b i n s o n  v. C a l i f o r n i a ,  370  U.S. 6 6 0 ,  82  S . C t .  1 4 1 7 ,  
8  L .Ed .2d  7 5 8  ( 1 9 6 2 )  
McGau tho r  v .  C a l i f o r n i a ,  402  U.S .  1 8 3 ,  9 1  S . C t .  1 4 5 4 ,  
2 8  L.Ed.2d. 7 1 1  ( 1 9 7 1 )  
H e a r i n g s  B e f o r e  S u b c o m m i t t e e  ' N o .  3 o f  t h e  House 
C o m m i t t e e  o n  the  Jud ic i a ry ,  9 2 d  Cong. 2d S e s s . ,  a t  
116 -117  
I d a h o  Code S18-4004 
I d a h o ,  1 9 7 3  S e s s .  Laws ,  Ch. 2 7 6 ,  S2 ,  p. 5 8 9  
Woodson v. N o r t h  C a r o l i n a ,  428 U.S. 2 8 0 ,  96 S . C t .  
2 9 7 8 ,  4 9  L.Ed.2d 944  ( 1 9 7 6 )  
Idaho Code  S19-2515  
Idaho Code 819 -2827  
Idaho, 1 9 7 7  S e s s .  Laws ,  Ch. 1 5 4 ,  p. 390 
Gxegg  v. G e o r g i a ,  4 2 8  U.S. 1 5 3 ,  96  S .C t .  2 9 0 9 ,  
4 9  L .Ed .2d  8 5 9  ( 1 9 7 6 )  
P r o f f i t t  v. F lo r ida ,  4 2 8  U.S. 2 4 2 ,  96 S . C t .  2 9 6 0 ,  
49 L.Ed.2d 9 1 3  ( 1 9 7 6 )  
J u r e k  v. T e x a s ,  428  U . S .  2 6 2 ,  9 6  S .C t .  2 9 5 0 ,  
49 L .Ed .2d  9 2 9  ( 1 9 7 6 )  
R o b e r t s  v. L o u i s i a n a ,  4 2 8  U . S .  3 2 5 ,  96 S . C t .  3 0 0 1 ,  
49 L .Ed .2d  9 7 4  ( , 1 0 7 6 )  
S t a t e  v. Osborn, supra  
S t a t e  v. P i . g g e ,  79  I d a h o  5 2 9 ,  322 P . 2 d  7 0 3  ( 1 9 5 7 )  
S t a t e  v. L o p e z ,  98 Idaho 5 8 1 ,  5 7 0  P.2d 259  (1977)  
S t a t e  v. Creech, supra 
C h a r l e s  L. B l a c k ,  Jr., Due P r o c e s s  for  D e a t h ,  
Jurek v. T e x a s  and C o m p a n i o n  C a s e s ,  26 C a t h o l i c  
U. L. Rev. 1 ( 1 9 7 7 )  
THE SENTENCING COURT'S FINDING THAT THE DEATH OF ROBERT 
MILLER OCCUFCRED I N  AN ESPECIALLY "DEPRAVED" OR HEINOUS'' MANNER, 
AND THAT APPELLANT "EXHIBITED A PROPENSITY TO COMMIT MURDER 
WHICH WILL PROBABLY CONSTITUTE A CONTINUING THREAT TO SOCIETY" 
WAS IMPOSED UNDER THE INFLUENCE OF PASSION AND P W J U D I C E ,  AND 
TOTALLY UNSUPPORTED BY LEGITIMATE ETIDENCE I N  THE RECORD. 
Idaho C o d e  S19-2827  (a) , (c) ( 1 )  and ( 2 )  
itb 
03 
V I  
w 
WHEN COMPARED TO SIMILAR CASES, CONSIDERING BOTH THE CRIMES 4 
AND DEFENDANTS INVOLVED, THE DEATH PENALTY IMPOSED ON APPELLANT 
I S  EXCESSIVE AND DISPROPORTIONATE TO H I S  CRIME AND CONSTITUTES c3 
CRUEL AND UNUSUAL PUNISKMENT I N  VIOLATION OF THE EIGHTH AEIEND- C D  
MENT TO THE CONSTITUTION O F  THE UNITED STATES. 
C o n s t i t u t i o n  of the  United S t a t e s  o f  A m e r i c a  
Amendment 8 
G r e g g  v. G e o r g i a ,  supra 
Idaho C o d e  S19-2827  ( c )  ( 3 )  
State v. S i v a k ,  
(issued A u g u s t  1 5 ,  1 9 8 3 ,  opinion N o .  1 1 8 )  
I - State  v. C r e e c h ,  99 Idaho 7 7 9 ,  5 8 9  P . 2 d  -114  ( 1 9 7 9 )  
i 
State v. C r e e c h ,  Idaho -1 - P . 2 d  
( i s s u e d  May 2 3 ,  1983 ,  Idaho S u p r e m e  C o u r t  No. 1 4 4 8 0  and 
Woodson v. N o r t h  C a r o l i n a ,  supra  
State v. ~indquist, 9 9  Idaho 7 6 6 ,  5 8 9  P.2d 1 0 1  ( 1 9 7 9 )  
State v. O s b o r n ,  supra 
State v. G i b s o n ,  Kootenai C o u n t y  C a s e  No. F 2 9 4 7 0  ( 1 9 8 3 )  
S t a t e  v. paradis, K o o t e n a i  C o u n t y  Case N o .  F 2 9 4 6 8  (1983)  
S t a t e  v. Needs, s u p r a  
P e o p l e  v. S t e g e r ,  s u p r a  
V I I  
UNDER THE UNIQUE CIRCUMSTANCES ATTENDING THE CASE AT BAR, 
THE SENTENCING COURT'S FAILURE TO USE THE JURY IN  THE SENTENCING 
PROCESS DENIED APPELLANT A JUST AND FAIR SENTENCE UNDER IDEALS 
ESPOUSED I N  THE CONSTITUTIONS OF THE UNITED STATE AND OF THE 
STATE O F  IDAHO. 
S t a t e  v. S i v a k ,  s u p r a  
S t a t e  v. C r e e c h ,  s u p r a  
- 
P r o f f i t t  v. F l o r i d a ,  s u p r a  
C o n s t i t u t i o n  of t h e  United S t a t e s  of A m e r i c a  
Amendment 8 
C o n s t i t u t i o n  of t h e  S t a t e  of I d a h o  
A r t i c l e  I ,  S e c t i o n  7 
VIII 
THE DISTRICT COURT ERIiED I N  FU3FUSING TO INSTRUCT THE JURY 
ON A LESSER INCLUDED OFFENSE OF SECOND DEGREE MURDER BY TORTURE. 
i I d a h o  Code  5 1 8 - 4 0 0 1  
! 
S t a t e  v. Ma thews ,  Ada C o u n t y  C a s e  No.  1 1 0 7 4  (1983) 
State v. L o p e y ,  1 0 0  I d a h o  9 9 ,  5 9 3  P . 2 d  1 0 0 3  ( 1 9 7 9 )  
U n i t e d  S t a t e s  v .  B u r g o s ,  5 7 9  F . 2 d  747  ( 2 n d  Cir. 1 9 7 8 )  
THE MANNER IN  WHICH THE TRIAL COURT R U m D  ON APPELLANT'S 
PRE-TRIAL MOTION I N  LIMINE PREJUDICED APPELLANT'S ABILITY TO t 
I : 
ADEQUATELY PREPARE FOR PRESENTATION OF STATE'S EVIDENCE AT 
TRIAL. 
S t a t e  v. S t a n l e y ,  30 O r .  App. 3 3 ,  566  P . 2 d  
1 9 3  ( 1 9 7 7 )  
S t a t e  v. Twick, 226 Kan. 3 0 8 ,  5 9 7  P . 2 d  1 1 0 8  ( 1 9 7 9 )  
DEFENDANT WAS DENIED HIS RIGHT TO A SPEEDY TRIAL AS GUAR- 
ANTEED BY THE CONSTITUTION OF THE UNITED STATES AND OF THE 
STATE O F  IDAHO. 
C o n s t i t u t i o n  of t h e  U n i t e d  S t a t e s  o f  America 
Amendment 6 
C o n s t i t u t i o n  of t h e  S t a t e  o f  Idaho 
A r t i c l e  I, S e c t i o n  13 
I d a h o  Code  ~ 1 9 - 3 5 0 1 ( 2 )  
S t a t e  v. H o b s o n ,  9 9  I d a h o  2 0 0 ,  5 7 9  P . 2 d  6 9 7  (19781  
O l s o n  v. S t a t e ,  9 2  Idaho 8 7 3 ,  452  P.2d 764  ( 1 9 6 9 )  
ARGUMENT 
THE STATE'S E V I D E N C E  P R E S E N T E D  AT T R I A L  WAS I N S U F F I C I E N T  
TO J C .  A J U R Y  I N S T R U C T I O N  CONCERNING MURDER BY MEANS OF 
TORTURE. AND, I N  A D D I T I O N  THERETO, WAS I N S U F F I C I E N T  T O  SUB- 
i STANTIATE T H E  F I N D I N G  OF THE JURY THAT APPELLANT COMMITTED 
I THE CRIME OF MURDER BY TORTURE PURSUANT T O  IDAHO CODE S E C T I O N S  
18-4001 AND 18-4003. 
Idaho Code Section 18-4001 de f ines  murder by t o r t u r e  as 
" the  i n t e n t i o n a l  appl ica t ion  of t o r t u r e  t o  a  human being, which 
r e s u l t s  i n  the  death of a human being". It f u r t h e r  de f ines  
t o r t u r e  as "the i n t e n t i o n a l  i n f l i c t i o n  of extreme and prolonged 
pain wi th  the  i n t e n t  t o  cause su f fe r ing" .  
Murder perpetrated by means of t o r t u r e  i s  one of  t he  most 
b r u t a l  kinds of homicide- punishable under t h e  criminal laws now 
e x i s t e n t  i n  our society .  Admittedly tor turous conduct may be 
punished i n  some j u r i s d i c t i o n s  as cons t i tu t ing  f i r s t  degree mur- 
d e r  without  t h e  l a b e l  of t o r t u r e  murder. While no Supreme Court 
d e c i s i o n s  involving murder by t o r t u r e  e x i s t  i n  Idaho, o t h e r  ju r -  
i s d i c t i o n s  where murder by t o r t u r e  i s  a  s p e c i f i c  kind of homicide 
have construed t h e  elements i d e n t i f y i n g  t h i s  p a r t i c u l a r  t y p e  of 
c r i m i n a l  conduct. 83 A.L.R. 3rd 1221 et. seq. 
Murder i s  an i n t e n t i o n a l  a c t ,  with a s p e c i f i c  i n t e n t  h e l d  
! by t h e  murderer t o  k i l l  t h e  vict im.  C o u r t s  have determined that 
t h e  s p e c i f i c  i n t e n t  held by t h e  t o r t u r e  murderer, i n  committing 
I 
t h e  homicide, i s  not  necessa r i ly  t o  k i l l ,  but ins tead  t o  i n f l i c t  
I pa in  and suf fer ing .  I n  order  t o  e s t a b l i s h  t h e  ex is tence  o f  t h i s  
i n t e n t ,  Courts look a t  one o r  more o f :  (1) t h e  condit ion of t h e  
decedent ' s  body, ( 2 )  admissions of t h e  defendant and, ( 3 )  a c t s  
and circumstances surrounding t h e  v i c t im ' s  death.  8 3  A. L. R. 3rd 
1 2 2 1  e t .  seq.  The Cal i forn ia  Supreme Court has held t h a t  t h e  con- 
d i t i o n  of t h e  decedent 's  body o r  mode o f  a s s a u l t  o r  i n j u r i e s ,  
su f fe red  alone,  i s  no t  enough, bu t  t h a t  o the r  evidence of i n t e n t  
t o  cause s u f f e r i n g  i s  a l s o  required.  People v. Wiley, 1 8  C a l .  
\ 
3d 162, 133 Cal. Rptr. 135, 5 5 4  P.2d 8 8 1  ( 1 9 7 6 ) .    in ally, many 
Courts have required t h a t  t h e  purpose of the i n f l i c t i o n  of suf -  
f e r i n g  must be wrongful, o f ten  c i t i n g  revenge, ex to r t ion ,  per-  
suasion,  o r  t o  s a t i s f y  some untoward propensity.  83 A. L. R. 3rd 
I n  t h e  i n s t a n t  case ,  t h e r e  was i n s u f f i c i e n t  evidence adduced 
a t  t h e  t r i a l  t o  f u l f i l l  any of t h e  foregoing requirements concern- 
i n g  t h e  murder by t o r t u r e  charge. 
Robert M i l l e r ' s  mother t e s t i f i e d  t h a t  she not iced a few 
b r u i s e s  on t h e  c h i l d  over t h e  per iod  of months they resided with 
Gene Francis  S t u a r t ,  but  a t t r i b u t e d  those b ru i ses  t o  what she 
f e l t  was over ly  harsh d i s c i p l i n e ,  administered by S t u a r t .  During 
t h e  time they res ided  toge ther  she never saw, according t o  her  
test imony, Robert Mi l le r  s u f f e r  extreme and prolonged pain and 
s u f f e r i n g  a t  t h e  hands of Gene Francis  S tua r t .  Each occasion was 
r e l a t e d  t o  d i s c i p l i n a r y  measures and, accordingly,  the only i n -  
t e n t  t h a t  could be i n f e r r e d  from her  test imony, and t h e  o t h e r  
l e g a l l y  admissible testimony o f fe red  by the  S t a t e  was t h a t  S t u a r t  
e 
was a  s t r i c t  d i s c i p l i n a r i a n .  Nothing p r e sen t ed  by the  S t a t e  i n -  
d i c a t e d  that h i s  a c t s  o r  conduct toward t h e  deceased Robert M i l l e r  "I 
were founded upon revenge, e x t o r t i o n ,  pe r sua s ion ,  or t o  s a t i s f y  
some untoward p ropens i t y .  
Again, no dec i s i ons  invo lv ing  murder by t o r t u r e  have emanated 
1 from t h e  Idaho Supreme Court. The C a l i f o r n i a  Supreme Court ,  how- 
e v e r ,  i n  c o n s t r u i n g  a  s t a t u t e  i d e n t i c a l  t o  t h a t  of I daho ' s ,  has  
adopted a  somewhat r e s t r i c t i v e  d e f i n i t i o n  of t o r t u r e :  
" In  de te rmin ing  whether t h e  murder w a s  p e r p e t r a t e d  
by means o f  t o r t u r e  t h e  s o l u t i o n  must rest upon 
whether t h e  a s s a i l a n t ' s  i n t e n t  was t o  cause c r u e l  
s u f f e r i n g  on t h e  p a r t  of  t h e  o b j e c t  of t h e  a t t a c k ,  
e i t h e r  for t h e  purpose o f  revenge,  e x t o r t i o n ,  per- 
sua s ion ,  o r  t o  s a t i s f y  some untoward p ropens i ty .  
The t e s t  canno t  be whether t h e  v i c t i m  merely suf -  
f e r e d  severe pa in  s i nce  presumably i n  most murders 
severe  pain precedes dea th . "  People v .  Tubby, 34 
Cal. 2d 72, 2 0 7  P.2d 5 2  ( 1 9 4 9 ) F 5 4 .  
I n  Tubby, a man w a s  found innocen t  of murder by t o r t u r e  i n  
t h e  b e a t i n g  d e a t h  of  h i s  s t e p f a t h e r  where t h e  a t t a c k  was "an act 
of  animal f u r y "  and t h e  two men had had a  f r i e n d l y  r e l a t i o n s h i p  
p r i o r  t o  t h e  b e a t i n g .  Tubby, sup ra ,  a t  55. 
That  r e s t r i c t i v e  a p p l i c a t i o n  o f  t h e  murder b y  t o r t u r e  s t a t -  
ute was recently upheld i n  another  C a l i f o r n i a  c a s e ,  which had a  
f a c t  s i t u a t i o n  haun t ing ly  s i m i l a r  t o  t h e  one  here  involved.  I n  
People  v. S t e g e r ,  L28 Cal. Rptr. 1 6 1 ,  546 P.2d 665 (1976) ,  a  
- 
woman was charged w i th  murder by t o r t u r e  i n  t h e  death  of h e r  
t h r e e  y e a r  o l d  s tepdaughter .  The f a c t s  of t h a t  c h i l d ' s  d e a t h  
were even more b r u t a l  t han  the case  a t  hand and a r e  s e t  o u t  he r e  
t o  emphasize the Court '  s f i nd ings"  
"The ev idence  d i s c l o s e s  t h e  f a ta l  i n j u r y ,  a  subdura l  
hemorrhage c o v e r i n g  almost t h e  e n t i r e  l e f t  h a l f  of 
t h e  b r a i n ,  was undoubtedly caused by trauma. The 
c h i l d ' s  body was a l s o  covered from head t o  t o e  wi th  
c u t s ,  b r u i s e s  and o t h e r  i n j u r i e s ,  most of which could 
o n l y  have been caused by s e v e r e  blows. Among t h e  
i n  j u r i e s  w e r e  hemorrhaging o f  t h e  l i v e r ,  a d r e n a l  
g land ,  i n t e s t i n e s ,  and diaphragm, a  l a c e r a t i o n  of  t h e  
c h i n ,  and f r a c t u r e s  of  t h e  l e f t  cheek bone and r i g h t  
forearm. 
Medical ev idence  revea led  t h a t  most of t h e  i n j u r i e s  
were i n f l i c t e d  a t  d i f f e r e n t  t imes  i n  t h e  l a s t  month 
o f  ( t h e  c h i l d ' s )  l i f e .  Defendant f a i l e d  t o  seek 
medica l  h e l p  f o r  t h e  i n j u r i e s .  
(The de fendan t )  admit ted  s h e  w a s  c o n t i n u a l l y  f rus-  
t r a t e d  by h e r  i n a b i l i t y  t o  c o n t r o l  ( t h e  c h i l d ' s )  
behav io r  ... t o  e f f e c t  d i s c i p l i n e ,  de fendan t  b e a t  
( t h e  c h i l d )  on t h e  bu t tocks  wi th  a b e l t  and a shoe. 
The b e a t i n g s  were i n f l i c t e d  d a i l y  f o r  t h e  f i n a l  
week o f  t h e  youngster '  s abbrev ia ted  l i f e .  Defend- 
a n t  a d m i t t e d  s t r i k i n g  ( t h e  c h i l d )  on t h e  back and 
t w i c e  punching h e r  i n  t h e  arm, caus ing  h e r  t o  f a l l  
down and h i t  h e r  head on t h e  f l o o r .  
On t h e  day b e f o r e  t h e  d e a t h ,  she  h i t  ( t h e  c h i l d )  
on t h e  s h o u l d e r ,  knocking h e r  down; s h e  pushed h e r ,  
banging h e r  head a g a i n s t  t h e  w a l l ;  and s h e  s t r u c k  
h e r  on t h e  s i d e  of  h e r  head. " S t e g e r ,  s u p r a ,  a t  163. 
The  d e f e n d a n t  i n  S t e g e r  confessed  t o  b e a t i n g  t h e  c h i l d .  The 
Court emphasized t h a t :  
"It i s  n o t  the amount of pain i n f l i c t e d  which d i s t i n -  
g u i s h e s  a t o r t u r e r  from ano the r  murderer ,  as most 
k i l l i n g s  i n v o l v e  s i g n i f i c a n t  pa in .  ( c i t a t i o n s  o m i t t e d ) .  
Rather ,  it i s  t h e  s t a t e  of mind of  t h e  t o r t u r e r - - t h e  
' cold-blooded i n t e n t  t o  i n f l i c t  pa in  f o r  p e r s o n a l  ga in  
o r  s a t i s f a c t i o n - - w h i c h  s o c i e t y  condemns. Such a  cr ime 
i s  more s u s c e p t i b l e  t o  t h e  d e t e r r e n c e  o f  f i r s t  degree  
murder s a n c t i o n s  and compara t ive ly  more d e p l o r a b l e  
t h a n  lesser c a t e g o r i e s  o f  murder. 
Accord ing ly ,  w e  hold  t h a t  murder by means of  t o r t u r e  
under  ( t h e  s t a t u t e )  i s  murder committed wi th  a  w i l l f u l ,  
d e l i b e r a t e  and premedi ta ted  i n t e n t  , t o  i n f l i c t  extreme 
and p ro longed  pain .  " S t e g e r ,  supra, a t  165. 
The Court  i n  S t e g e r  he ld  t h a t  t h e  de fendan t  was innocen t  of 
f i r s t  d e g r e e  murder  by t o r t u r e  : 
"Viewed i n  t h e  l i g h t  most favorable t o  t h e  People, ' 
t h e  evidence shows t h a t  t h e  defendant severe ly  bea t  
her  s t epch i ld .  B u t  t h e r e  i s  no t  one shred of-evidence 
t o  support a f i n d i n g  t h a t  she did s o  with  cold-blooded 
i n t e n t  t o  i n f l i c t  extreme and prolonged pain .  Rather, 
t h e  evidence int roduced by t h e  People p a i n t s  defendant 
a s  a tormented woman, cont inual ly  f r u s t r a t e d  by h e r  
i n a b i l i t y  t o  c o n t r o l  her  s t e p c h i l d ' s  behavior.- The 
beat ings  w e r e  a misguided, i r r a t i o n a l  and t o t a l l y  
u n j u s t i f i a b l e  a t tempt  a t  d i sc ip l ine ;  but  they  w e r e  
not  i n  a c r imina l  sense,  w i l l f u l ,  d e l i b e r a t e  o r  pre- 
meditated. " Stege r ,  supra,  a t  1 6 7 .  
As  i n  S teger ,  t h e  evidence presented a t  t h e  t r i a l  i n  t h e  
case  a t  bar  w a s  i n s u f f i c i e n t  t o  prove, even from a probable cause 
s tandard,  t h a t  t h e  defendant,  Gene Francis S t u a r t ,  bea t  Robert 
M i l l e r  wi th  cold-blooded i n t e n t  t o  i n f l i c t  extreme and prolonged 
pain.  Ins tead ,  medical  evidence presented a t  t h e  prel iminary 
hear ing,  and later a t  t r i a l ,  showed t h a t  Robert M i l l e r  died of 
i n j u r i e s  i n f l i c t e d  on t h e  day of death, no more than a few hours 
p r i o r  t o  death. Robert M i l l e r ' s  i n j u r i e s  were sus ta ined  not a s  
p a r t  of a cold-blooded plan by S t u a r t  t o  i n f l i c t  pa in ,  but  were 
i n f l i c t e d  a s  i n  S t e g e r ,  a s  p a r t  of a misguided attempt by him 
t o  d i s c i p l i n e  t h e  c h i l d .  
I t  i s  t h e r e f o r e  t h e  pos i t i on  of t h e  appe l l an t ,  t h a t  due t o  
t h e  i n s u f f i c i e n t  amount of evidence produced a t  t r i a l  by the 
S t a t e ,  t h e  i n s t r u c t i o n  bo .the jury i n  regard t o  murder by t o r t u r e  
was highly p r e j u d i c i a l  and should never have been given. That 
not  only d id  t h e  evidence no t  support such an i n s t r u c t i o n ,  it 
most d e f i n i t e l y  d i d  n o t  support  a f inding by t h e  jury- t h a t  "be- 
yond a reasonable doubt" Gene Francis S t u a r t  t o r t u r e d  Robert 
Mi l le r  t o  death.  I t  i s  t h e  duty of t h i s  Court t o  peruse the  
evidence t o  determine whether  reasonable  ' minds would conc lude  
t h a t  t h e  d e f e n d a n t ' s  g u i l t  as t o  each m a t e r i a l  e lement  o f  the 
o f f e n s e  charged w a s  proven beyond a reasonable  doubt .  I f  t h e  
evidence  i s  such t h a t  r easonab le  j u r o r s  must n e c e s s a r i l y  have 
had a reasonab le  doubt a s  t o  Gene S t u a r t ' s  i n t e n t  t o  t o r t u r e  
Robert M i l l e r ,  t h e n  t h i s  Court  cannot  al low t h e  murder by t o r t u r e  
c o n v i c t i o n  t o  s t a n d .  S t a t e  v. Erwin, 98 Idaho 736, 572 P.2d 170 
(1977).  
It i s  a l s o  a p p e l l a n t ' s  p o s i t i o n  t h a t  where, as i s  t h e  c a s e  
h e r e ,  t h e r e  i s  i n s u f f i c i e n t  evidence  upon which t o  base  a v e r d i c t  
o f  g u i l t ,  t h e  T r i a l  Cour t  e r r e d  i n  f a i l i n g  on i t s  own motion t o  
d i r e c t  a v e r d i c t  i n  f a v o r  of defendant  o r  i n  t h e  a l t e r n a t i v e  t h a t  
the charge ,  as set o u t  i n  t h e  in fo rmat ion ,  shou ld  have been re -  
duced p r i o r  t o  going t o  t h e  jury.  I . C .  R. 2 9 ( a ) ,  S t a t e  v. Byers,  
102 Idaho 1 5 9 ,  627 P.2d 788 (1981) ;  S t a t e  v. Jesser, 95 Idaho  a t  
4 8 ,  5 0 1  P.2d a t  732 (1972) ; S t a t e  v. Warner, 97 Idaho a t  208 ,  
541 P.2d a t  981 (1975).  In regard t o  a r e d u c t i o n  of t h e  cr ime 
a s  charged t o  a lesser o f f e n s e ,  a p p e l l a n t  d i r e c t s  t h e  C o u r t ' s  
a t t e n t i o n  t o  t h e  c a s e  of S t a t e  v.  Season,  95  Idaho 267, 506 P.2d 
340 (1973) .  I n  t h i s  c a s e  i n v o l v i n g  a f a c t u a l  s i t u a t i o n  v i r t u a l l y  
i d e n t i c a l  t o  t h e  c a s e  a t  b a r ,  t h i s  Court h e l d  t h a t  a second degree  
murder c o n v i c t i o n  was suppor ted  by t h e  evidence  p r e s e n t e d .  Not 
a f i r s t  degree  murder c o n v i c t i o n  and c e r t a i n l y  n o t  a murder by 
t o r t u r e  c o n v i c t i o n .  
F i n a l l y ,  p u r s u a n t  t o  S e c t i o n  19-2123 of t h e  Idaho c o d e ,  t h e  
t h e  ju ry  t o  a c q u i t  based on i n s u f f i c i e n t  ev idence  t o  s u p p o r t  a 
f i n d i n g  of g u i l t  of  t h e  cr ime a s  charged. 
Any omission on t h e  p a r t  o f  defense  counse l  t o  excep t  t o  t h e  
murder by t o r t u r e  i n s t r u c t i o n ,  o r  t o  move f o r  t h e  T r i a l  Cour t  t o  
i s s u e  an a d v i s o r y  i n s t r u c t i o n  t o  a c q u i t  i n  no  way p rec ludes  t h i s  
Court from reviewing t h e s e  i s s u e s  on appea l .  T h i s  i s  t r u e  i n  a l l  
dea th  p e n a l t y  c a s e s  where t h e  d e f e n d a n t ' s  l i f e  i s  a t  stake. I . C .  
19-2827, S t a t e  v. Osborn, 102 Idaho 405, 6 3 1  P.2d 1 8 7  (1981) .  
See a l s o  S t a t e  v. Creech, Idaho -I - P. 2d (1983) .  
Idaho has  n o t  had occas ion  t o  adopt  t h e  r e s t r i c t i v e  guide-  
l i n e s  f o r  impLlementation o f  i t s  murder by t o r t u r e  s t a t u t e ,  as 
s e t  f o r t h  i n  d e c i s i o n s  of  t h e  C a l i f o r n i a  Supreme Court concerning 
an i d e n t i c a l  s t a t u t e ,  and upon which I d a h o ' s  s t a t u t e  is c r e a t e d .  
The f a c t ,  however, t h a t  s e v e r e  r e s u l t s  are n e c e s s a r i l y  a t h e n d a n t r t o  
a c o n v i c t i o n  under  t h i s  s t a t u t e ,  when combined w i t h  t h e  r e l a t i v e  
ease with which the S t a t e  can o b t a i n  a f i r s t  degree  murder con- 
v i c t i o n  t h e r e u n d e r  wi thou t  proof of s p e c i f i c  i n t e n t  t o  k i l l ,  man- 
d a t e s  a  v e r y  strict c o n s t r u c t i o n  o f  t h e  a p p l i c a b i l i t y  of Idaho 
Code S e c t i o n  18-4001 t o  t h e  f a c t s  of t h e  c a s e  a t  b a r .  To permit 
1 f a c t s  o f  t h i s  case t o  s u b s t a n t i a t e  a c o n v i c t i o n  of  f i r s t  d e g r e e  
i 
murder,  when it i s  conceded t h a t  no proof  of  an i n t e n t  t o  k i l l  
\ e x i s t e d  i n  t h e  mind of  a p p e l l a n t  would be tantamount  t o  i s s u i n g  
an open i n v i t a t i o n  t o  f i l e  murder by t o r t u r e  cha rges  i n  e v e r y  
I 
c h i l d  d e a t h  c a s e  where t h e  s l i g h t e s t  ev idence  e x i s t s  of c h i l d  
b i l i t y  t h a t  a d e c i s i o n  upholding a convic t ion  f o r  t o r t u r e  murder 
under  t h e  f a c t s  o f  t h e  i n s t a n t  case  would c re , a t e  a  c h i l l i n g  
e f f e c t  on p a t e r n a l  d i s c i p l i n e  throughout  t h i s  S t a t e .  
EVIDENCE CONCERNING THE CONDUCT O F  APPELLANT DURING RELA- 
TIONSHIPS HE PF53VIOUSLY HAD I N  PRECEDING YEARS WITH SHARIE LEE 
DALLY, THERESA JACOBSON, AND VICKIE NELSON, WAS INADMISSIBLE 
AS ENTIRELY UNRELATED TO DECEDENT, ROBERT MILLER, HAD NO REL- 
VANCE TO THE CRIME FOR WHICH APPELLANT STOOD TRIAL, AND CARRIED 
A PREJUDICIAL EFFECT FAR BEYOND ANY PROBATIVE VALUE. 
I n  ~ d i h o ,  ev idence  o f  o t h e r  u n r e l a t e d  c r i m i n a l  a c t i v i t y  of 
t h e  accused i s  g e n e r a l l y  inadmiss ib le  t o  show t h a t  t h e  accused 
committed t h e  crime f o r  which he i s  charged. S t a t e  v. Needs, 99  
Idaho 8 8 3 ,  5 9 1  P. 2d 130 (1979) ; S t a t e  v. Wrenn, 99 Idaho 5 0 6 ,  
584 P.2d 1231 (1978) ;  S t a t e  v. Hatton, 95 Idaho 8 5 6 ,  5 2 2  P.2d 
64 (1974) ;  S t a t e  v. Shepherd,  94 Idaho 227 486 P.2d 82 (1971) ; 
B e l l ,  Handbook of  Evidence f o r  t h e  Idaho Lawyer. 
The danger t h a t  p r e j u d i c e  w i l l  outweigh p r o b a t i v e  v a l u e  o f  
proposed evidence i s  extreme when t h e  character of  t h e  accused 
i s  shown by o t h e r  c r i m i n a l  a c t s .  The r u l e  of  proof of o t h e r  
crimes i s  simply an a p p l i c a t i o n  o f  t h e  wider p r o h i b i t i o n  a g a i n s t  
t h e  i n i t i a l  i n t r o d u c t i o n  by t h e  p rosecu t ion  of evidence of  bad 
c h a r a c t e r  of  t h e  accused.  The r u l e  g e n e r a l l y  accep ted  i s  t h a t  
t h e  p rosecu t ion  may n o t  i n t r o d u c e  evidence of  o t h e r  c r i m i n a l  a c t s  
o f  t h e  accused u n l e s s  t h e  evidence  is s u b s t a n t i a l l y  r e l e v a n t  f o r  
some o t h e r  purpose than t o  show a p r o b a b i l i t y  t h a t  t h e  accused 
committed t h e  c r ime  i n  q u e s t i o n  because he  i s  a man of c r i m i n a l  
cha rac t e r .  There a re  numerous purposes, however, f o r  which evi-  
dence o f  o t h e r  criminal  a c t s  may be offered.  This j u r i s d i c t i o n  
w i l l  admit  evidence of defendant ' s  pas t  criminal  a c t i v i t y  t o  
prove t h e  following: 
" (1) motive, ( 2 )  i n t e n t ,  ( 3 )  t h e  absence of mistake 
o r  acc ident ,  ( 4 )  a  comon scheme o r  plan embracing 
t h e  commission of two o r  more crimes so r e l a t e d  t o  
each o the r  t h a t  proof of  one tends t o  e s t a b l i s h  t h e  
o t h e r ,  ( 5 )  t he  i d e n t i t y  of t h e  person charged wi th  
t h e  coromission of t h e  crime on t r i a l ,  and ( 6 )  o t h e r  
s i m i l a r  issues." S t a t e  v. Needs, 99 Idaho 8 8 3 ,  591 
P.2d 1 3 0 ,  a t  139. 
A t  t he  moment testimony of Kathy Mi l le r  was o f f e r e d ,  con- 
cern ing  a l l eged  problems she and t h e  appel lant  had dur ing  t h e i r  
r e l a t i o n s h i p ,  which d id  no t  r e l a t e  i n  any way t o  Robert M i l l e r ,  
an o b j e c t i o n  as  t o  t h e  relevance and ma te r i a l i t y  of her  proposed 
tes t imony was tendered by t h e  defense.  I n  h i s  argument t o  t h e  
Court f o r  admiss ib i l i t y  of  t hks  testimony, as wel l  as t h e  f o r t h -  
coming test imony of Shar ie  Dal ly ,  Theresa Jacobson, D e e  Adams 
(Strong)  and Vickie Nelson, a l l  of which was e n t i r e l y  un re l a t ed  
t o  a p p e l l a n t ' s  conduct o r  a c t s  toward t h e  deceased, Robert M i l l e r ,  
M r .  Calhoun s t a t e d  t o  t h e  Court t h e  proposed testimony was r e l e -  
vant  t o  prove three  of these  except ions ,  motive, i n t e n t ,  and 
i d e n t i t y .  ( T r i a l  Transcr ip t  p. 444-445)  . Although t h e s e  a r e  
c e r t a i n l y  we l l  defined exceptions t o  the r u l e  excluding p r i o r  
c r imina l  a c t i v i t y  of t h e  accused, t h e  evidence i n  ques t ion  here  
d i d  n o t  f a l l  i n t o  any of t h e  t h r e e  categories  enumerated by M r .  
Calhoun. Af te r  extensive argument concerning t h e  defense objec- 
t i o n ,  t h e  T r i a l  Court ruled t h a t  testimony a l l eg ing  a s s a u l t i v e  
and even v i o l e n t  behavior of a p p e l l a n t  toward o t h e r s ,  which d i d  
n o t  r e l a t e  i n  any way t o  t h e  d e a t h  of Robert Mi l l e r ,  would b e  
pe rmi t t ed  t o  show motive o r  i n t e n t  on t h e  p a r t  o f  a p p e l l a n t  t o  I 
t o r t u r e  t h e  deceased. ( T r i a l  T ransc r ip t  p. 4 4 4 - 4 6 2 ) .  I n  a I 
s p e c i a l  i n s t r u c t i o n  read t o  t h e  j u ry  p r i o r  t o  al lowing tes t imony 
of t h i s  n a t u r e ,  t h e  T r i a l  Court acknowledged t h a t  it d i d  n o t  
I 
r e l a t e  i n  any way t o  t h e  charge a g a i n s t  defendant; occur red ,  i f  
a t  a l l ,  o n l y  i n  t h e  presence o f  t h e  accused and h i s  accusor ,  and 
were h i g h l y  p r e j u d i c i a l  t o  t h e  accused and heav i ly  laden w i t h  
emotion a g a i n s t  t h e  accused. ( T r i a l  Transcr ip t  p. 4 8 8 - 4 8 9 ) .  
I n  cases al lowing evidence of  p r i o r  c r imina l  a c t i v i t y  of 
t h e  accused t o  show something o t h e r  than  a  p ropens i ty  t o  perform 
c r i m i n a l  acts, Courts f r equen t ly  r e f e r  t o  motive and i n t e n t  t o -  
gether-of tent imes inc lud ing  i d e n t i t y .  Otherwise i r r e l e v a n t  ev i -  
dence may be included t o  prove t h e  ex i s tence  of a  l a r g e r  continu- 
i n g  p lan ,  scheme o r  conspiracy,  of which t h e  p re sen t  crime on 
trial i s  a pa r t .  This w i l l  be held re levan t  a s  showing motive,  
and hence t h e  doing of t h e  c r imina l  a c t ,  t h e  i d e n t i t y  of t h e  ac- 
t o r ,  and h i s  i n t e n t i o n ,  where any o f  t he se  a r e  i n  d i spu t e .  See 
McCormick on Evidence (C lea r ly ,  Ed. 1 9 7 2 )  Sect ion 1 9 0 .  This  r u l e  
ha s  been gene ra l l y  followed i n  Idaho. 
S t a t e  v. Lowe, 50  Idaho 9 6 ,  2 9 4  P. 339 (1931) was a prose-  
c u t i o n  f o r  forgery.  I n  a l lowing evidence of p r i o r  f o r g e r i e s ,  t he  
Court h e l d  t h a t  motive might be shown by: 
" . . .proof of o t h e r  a c t s  by a defendant,  showing a  genera l  
scheme i n  t h e  carrying ou t  of which t h e  crime charged is  
a d i s t i n c t  crime, even though o t h e r  s imi l a r  t r ansac t ions  
proved, i n  showing such general  scheme, may c o n s t i t u t e  
independent crimes of a s i m i l a r  na ture .  " -- Lowe, supra ,
a t  340 .  
I n  S t a t e  v. S t r a t f o r d ,  55 Idaho 65, 37 P.2d 6 8 1  (1934.), t h e  
Idaho Supreme Court allowed evidence of t h e  ex is tence  of two f i c -  
t i t i o u s  invo ices  s i m i l a r  t o  t h e  one upon which t h e  charge a g a i n s t  
t h e  accused was based, on t h e  theory t h a t  they were s i m i l a r  o f -  
f enses ,  and t o  show cr imina l ly  f raudulent  i n t e n t  and lack of  
mistake. The Court held t h a t :  
"The underlying reason f o r  t h e  exception l ies i n  t h e  
f a c t  t h a t  a man may be honestly mistaken, have no 
f r audu len t  i n t e n t  i f  t h e  t r a n s a c t i o n  s tands a lone,  
i s  s i n g l e ,  bu t  t h a t  t h e  p r o b a b i l i t i e s  of  an honest 
mistake diminish as t h e  number of s i m i l a r  t ransac-  
t i o n s  i n d i c a t i n g  a scheme o r  system increase ."  
S t r a t f o r d ,  supra ,  a t  684. 
I I n  S t a t e  v .  Daley., 96 Idaho 5 2 7 ,  531 P. 2d 1 1 7 2  (1975), where 
t h e  defendant was prosecuted f o r  robbery and r e s i s t i n g  an o f f i c e r  
1 by means of v io lence ,  t h e  Court he ld  t h a t :  
i 
"The evidence of h i s  embarrassed f inanc j  a1  condit ion 
and h i s  conduct i n  wr i t i ng  i n s u f f i c i e n t  fund checks 
immediately p r i o r  t o  t h e  robbery was r e l evan t  . . . and 
m a t e r i a l  t o  t h e  i s sue  of h i s  mental condi t ion and a 
p o s s i b l e  motive f o r  robbing t h e  s t o r e .  'I Daley, supra ,  
a t  1173-1174. 
F i n a l l y ,  i n  S t a t e  v. Needs, 99 Idaho 883, 591 P.2d 130 (1979) 
I 
t h e  decedent ' s  wife  was prosecuted f o r  t h e  murder of her  husband; 
t h e  Court allowed testimony regarding M r s .  Needs' p r i o r  a s s a u l t  
upon M r .  Needs two weeks before h i s  death ,  s t a t i n g  t h a t  "such 
evidence i s  c l e a r l y  re levant  t o  her  motive and i n t e n t  a s  well 
as  t o  shed considerable  l i g h t  on h e r  mental a t t i t u d e  toward Ron 
I 
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Needs". Needs, s u p r a ,  1 4 0 .  
I t  can thus  be seen  t h a t  i n  Idaho, o therwise  i r r e l e v a n t  
evidence  can be cons ide red  r e l e v a n t  t o  show i n t e n t  and mot ive  
where t h a t  evidence  r e v e a l s  a  common scheme o r  p l a n ,  Lowe, s u p r a ,  
a l a c k  o f  mis take ,  S t r a t f o r d ,  supra ,  o r  a  mental cond i t ion  or 
p o s s i b l e  motive f o r  t h e  crime, Daley and Needs, -- supra .  
I n  t h e  c a s e  a t  b a r  it w a s  argued a t  t r i a l  t h a t  t h e  t e s t i -  
monies of S h a r i e  Lee Dal ly ,  Theresa Jacobson,  Vickie  Nelson,  Dee 
Adams (St rong)  , a s  w e l l  a s  a p o r t i o n  o f  t h a t  given by Kathy M i l l e r ,  
were r e l e v a n t  t o  prove  motive and i n t e n t .  Although it w a s  n o t  
d e s c r i b e d  by t h e  p r o s e c u t i o n  how t h e  tes t imony was r e l e v a n t  t o  
i n t e n t ,  it was a rgued  t h a t  it would t e n d  t o  show Gene F r a n c i s  
S t u a r t ' s  "motive for i n f l i c t i n g  t h e  i n j u r i e s  he d i d  on Robert 
M i l l e r .  " ( T r i a l  T r a n s c r i p t  p. 4 4 4 - 4 6 2 )  . 
It w a s  f u r t h e r  argued by t h e  p r o s e c u t i o n  t h a t  such mot ive  
was " t o  e x e r c i s e  power and c o n t r o l  over  g i r l f r i e n d s ,  c h i l d r e n  and 
wives". (Trial T r a n s c r i p t  P. 444-445) . 
A thorough review of t h e s e  t e s t i m o n i e s  as t h e y  concern t h e  
a c c u s e d ' s  conduct  i n  r e l a t i o n s h i p s  w i t h  p r i o r  g i r l f r i e n d s  and 
wives shows, however,  t h a t  such evidence  h a s  no - re levance  con- 
c e r n k g  his r e l a t i o n s h i p  with Robert Miller, t h e  deceased young 
boy. Between t h o s e  r e l a t i o n s h i p s  and t h e  r e l a t i o n s h i p  Gene 
F r a n c i s  S t u a r t  had  with Robert M i l l e r  t h e r e  i s  a c o n s i d e r a b l e  
remoteness o f  t i m e .  (from 3 t o  1 3  y e a r s ) .  The r e l a t i o n s h i p s  
invo lved  pe r sons  o t h e r  than  t h e  c h i l d  f o r  t h o s e  d e a t h  S t u a r t  i s  
charged and, i n  f a c t ,  p r i m a r i l y  involved n o t  o t h e r  c h i l d r e n ,  b u t  
a d u l t s  of  t h e  o p p o s i t e  sex .  F i n a l l y ,  w h i l e  o the rwise  r e l e v a n t  
evidence may be a d m i t t e d  t o  prove t h e  e x i s t e n c e  of  a l a r g e r  con- 
t i n u i n g  p l a n  o r  scheme, t h e  t e s t i m o n i e s  of t h e s e  women showed 
t h a t  S t u a r t ' s  p h y s i c a l  abuse of them, i f  e x i s t e n t  a t  a l l ,  u s u a l l y  
culminated i n  h i s  hav ing  sexua l  i n t e r c o u r s e  w i t h  t h e  v i c t i m .  M r .  
S t u a r t ' s  motive and i n t e n t ,  were t h e s e  t e s t i m o n i e s  t o  be accepted  
a s  t r u e ,  was n o t  t o  i n f l i c t  pa in ,  b u t  i n s t e a d ,  a s  po in ted  o u t  by 
t h e  Sta te ' s  own e x p e r t  w i t n e s s ,  L e s l i e  H.  Gombus, M.D. , a t  t h e  
p re l iminary  h e a r i n g  h e l d  i n  November, 1981, t h e  motive and i n t e n t  b s  0 
p r e s e n t  d u r i n g  these p e r i o d s  of abuse was t o  r e c e i v e  s e x u a l  g r a t i -  W- 
f i c a t i o n .  No e v i d e n c e  e x i s t e d  whatsoever  t o  i n d i c a t e  s e x u a l  con- 
d u c t  between t h e  accused  and t h e  deceased. Accordingly,  test imony la 
a s  t o  a p p e l l a n t ' s  conduct  wi th in  r b l a t i o n s h i p s  w i t h  a d u l t  members 
o f  t h e  o p p o s i t e  s e x  was completely i r r e l e v a n t  and immater ia l  t o  
t h e  cr ime charged i n  t h e  i n f o m a t i o n .  
There was a l s o  i n t e r s p e r s e d  i n  the testimonies of  t h e s e  
t h r e e  women a few r e f e r e n c e s  t o  i n c i d e n t s  i n v o l v i n g  Gene F r a n c i s  
S t u a r t  and s e v e r a l  of  t h e  women's c h i l d r e n .  Again, t h e  i n c i d e n t s  
invo lved  pe r sons  o t h e r  t h a n  Robert M i l l e r  and are remote i n  t ime 
t o  t h e  a l l e g e d  o f f e n s e .  Beyond t h e s e  o b j e c t i o n s ,  however, most 
of t h e  i n c i d e n t s  r e f e r r e d  t o  have no r e l a t i o n s h i p ,  much less 
re levance  t o  t h e  c r i m e  f o r  which S t u a r t  i s  charged.  For example, 
t h e  tes t imony t h a t  S t u a r t  may have i n t e n t i o n a l l y  locked h i s  g i r l -  \ 
f r i e n d ' s  daugh te r  i n  t h e  bathroom would have no r e l a t i o n s h i p ,  
whatsoever wi th  any of t h e  circumstances c o n t r i b u t i n g  t o  t h e  
dea th  of  Robert Miller. S t u a r t ' s  t r ea tment  of h i s  sone ,  Gene 
Lee, i s  r e l e v a n t ,  i f  a t  a l l ,  n o t  t o  show t h a t  S t u a r t  i n t ended  t o  
i n f l i c t  p a i n ,  b u t  t h a t  h e  i n s t e a d  be l i eved  c h i l d r e n  should  be  
s t r i c t l y  d i s c i p l i n e d .  I f  p a i n  were i n f l i c t e d  on Gene Lee, t h e  
tes t imony showed t h a t  it w a s  no t  i n f l i c t e d  f o r  p a i n ' s  s ake ,  but 
i n s t e a d  was done i n  an a t t emp t ,  however n i sgu ided ,  t o  d i s c i p l i n e  
t h e  c h i l d  and c o r r e c t  h i s  w i l l f u l  a c t s .  Testimony a t  t r i a l  I 
showed t h a t  Gene S t u a r t  and Gene Lee had a good f a the r / son  r e l a -  
t i o n s h i p  apart from what o t h e r s  perceived as M r .  S t u a r t  be ing  a 
s t r i c t  d i s c i p l i n a r i a n .  
Moreover, i n  h i s  comments concerning defense  o b j e c t i o n s  t o  
t h e  proposed tes t imony o f  a p p e l l a n t ' s  former wives and g i r l f r i e n d s ,  
t h e  T r i a l  C o u r t  acknowledged t h a t  t h e  S t a t e  must prove defendant  ' s 
i n t e n t  was n o t  t o  d i s c i p l i n e ,  b u t  i n s t e a d  t o  t o r t u r e  t h e  decedent .  
Appel lant  r e s p e c t f u l l y  submits  t h a t  t h i s  t e s t imony ,  even i f  ac- 
cep t ed  i n  i t s  e n t i r e t y  a s  t r u e ,  does n o t  i n  any way d i sp rove  t h e  
de fense  con t en t i on  t h a t  Robert  Miller d i e d  as a r e s u l t  of  misguided 
d i s c i p l i n e .  
Thus, t aken  as a whole, t h e  t e s t imonies  of  Shas i e  Da l ly ,  
Theresa Jacobson and Vick ie  Nelson had l i t t l e  o r  no  p r o b a t i v e  
v a l u e  as t o  t h e  crime w i t h  which Gene F ranc i s  S t u a r t  i s  charged. 
Even i f  some smal l  amount of  p roba t i ve  va lue  might be  c r e d i t e d  
t o  t h e s e  t e s t i m o n i e s ,  its value  i s  f a r  outweighed by t h e  p r e  ju- 
d i c e  engendered by same. The r u l e ,  t h a t  evidence  of  o t h e r  c r i m e s ,  
wrongs, o r  a c t s  i s  n o t  admi s s ib l e  t o  prove t h e  c h a r a c t e r  of a 
person i n  o rder  t o  show t h a t  he  ac t ed  i n  conformity w i th  it ,  i s  
based upon t h e  t r a d i t i o n a l  common law propos i t ion  t h a t  a person 
i s  t o  be t r i e d  only  f o r  t h e  c r i m e  o f  which he i s  accused,  n o t  
upon t h e  b a s i s  of  "bad c h a r a c t e r " .  The r a t i o n a l e  f o r  t h i s  r u l e  
s t e m s  from f e a r s  t h a t  t h e  accused may be convicted because  h e  i s  
g e n e r a l l y  of bad moral c h a r a c t e r  and deserves t o  be pun i shed ,  
t h a t  t o o  much weight w i l l  be g iven t o  t h e  "o the r  cr imes  ev idence" ,  
and t h a t  the assumption w i l l  b e  made t h a t  because t h e  defendant  
committed a c r i m e  once, he must be g u i l t y  of t h e  crime w i t h  which 
he i s  p r e s e n t l y  charged. 4 1  A.L.R. 3rd 497 .  h h  
If some smal l  amount of p roba t i ve  value is  a t t r i b u t e d  t o  
o the rw i se  i r r e l e v a n t  ev idence ,  i t s  admittance should  n o t  be  
)-k 
au toma t i c  due t o  t h e  enormous and obvious p o t e n t i a l  f o r  p r e j u -  ErL 
d i c e  t o  t h e  accused. This  Court  has he ld  t h a t  a ba l anc ing  t e s t  
shou ld  be app l i ed  i n  such a s i t u a t i o n :  
"The proba t ive  value  of  t h e  evidence l i n k i n g  t h e  de- 
f endan t  t o  t h e  commission of t h e  crime i s  t o  be weighed 
a g a i n s t  t h e  p r e jud i ce  to t h e  defendant and t h e  i n c l u s i o n  
o r  exc lus ion  of such evidence  is a mat te r  f o r  t h e  ex- 
e r c i s e  o f  t h e  sound d i s c r e t i o n  of  t h e  T r i a l  Cour t ."  
S t a t e  v .  Sharp, 1 0 1  Idaho  4 9 8 ,  616 P.2d 1034 (1980) , 
a t  1037-38. 
See a l s o ,  S t a t e  v. Thomas, 9 4  Idaho 430, 
C l ea r l y  any small amount o f  p roba t ive  value  t h a t  t h e  test i-  
monies o f  Dally,  Jacobson and Nelson had t o  t h e  crime w i t h  which 
Gene Stuart i s  charged, i s  f a r  outweighed by t h e  enormous p re ju -  
d i c e  t h a t  such testimony engenders  aga in s t  t h e  de fendan t .  
~ l t h o u g h '  t h e  Idaho Supreme Court has also h e l d  t h a t  er- 
roneous  admission of i r r e l e v a n t  test imony does n o t  c o n s t i t u t e  
